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ISSUES PRESENTED* 
| 
| 


1. Was there unreasonable delay in the prosecution 
of this case and was there prejudicial delay amounting 
to a denial of Appellant's right to a speedy trial under 
the Sixth Amendment of the United States Constitution? 


2. Whether the Government action concerning an |es- 
sential defense witness amounted to suppression of evi- 
dence favorable to the defense? 


3. Whether the combination of trial court inaction 
and prosecution tactics combined with Government action 
concerning a missing defense witness constituted a vio- 
lation of due process because Appellant failed to receive 
a fair trial? 

4. Whether Appellant's arrest was invalid because 
of a defective arrest warrant which failed to show prob- 
able cause for his arrest; whether the incorporation of 
Appellant's prior arrest record and conviction record in 
the Affidavit made in support of Appellant's arrest was 
highly prejudicial and constituted a violation of the 
Fourteenth Amendment right to equal protection of the 
laws of the United States? 


5. Did the trial court err in failing to exercise 
its discretion in excluding Appellant's prior conviction; 
did the trial court err in failing to hold a "Gordon-type" 
hearing; did the trial court err in failing to select the 
offense which would be used to impeach Appellant's testi- 
mony? 


6. Whether the trial erred in concluding that the 
jury could find Appellant guilty beyond a reasonable 
doubt? 


7. Was the prosecution rebuttal summation improper 
and prejudicial to Appellant? 


8. Whether the trial court's instructions were un- 
duly prejudicial and vague and as a result contributed 
to Appellant's conviction? 

9. Whether Appellant was denied the effective |as- 
sistance of trial counsel; whether Section 14-305 of the 
District of Columbia Code is unconstitutional on its face 
and was unconstitutional as applied in this case? 
*This case has not previously been before this Court. 


REFERENCE TO RULINGS 


Ruling to permit prior conviction for 
impeachment purposes, Tr. 3 


Motion for judgment of acquittal 
denied, Tr. 22, 48 


STATEMENT OF THE CASE 


On August 30, 1968 Appellant as payee cashed a check 
in the amount of $69.50 at the LaSalle Liquor Store at 
1719 K Street, N.W., Washington, D.C. Appellant was per- 
sonally known by Sonya Korn, the owner of the store who 
cashed the check (Tr. 15); Appellant's then correct tele- 
phone number and home address were written on the check 
by him at the owner's request (Tr. 24). Appellant readily 
admitted cashing the check at trial (Tr. 23-24). the face 
of the check showed Aristotle H. C. Roumel to be the 
maker; the check was drawn on his account at the Rigg's 


National Bank (Tr. 12-14, Exhibits) . 


On September 3, 1968 Appellant as payee cashed a 


second check in the amount of $72.50 at the American 
Security and Trust Company on Connecticut Avenue, N. ee 
Washington, D.C. (Tr. 19-21, 25). Appellant was apparently 
not known at the bank but the check was drawn on that bank, 
the maker again being Aristotle H. C. Roumel. At the bank 
Appellant again readily identified himself (Tr. 19) by 
means of his District of Columbia driver's license with 


photo-identification (Tr. 20). He gave the bank his then 
| 


correct telephone number and address as a further means of 
| 
| 


On September 5, 1968 the check dated August 30, 1968 
| 


identification and communication (Tr. 27). 


was returned to LaSalle Liquor Store with endorsement. of 
| 


Appellant canceled; the check was declared a forgery by 
Mr. Roumel, the alleged maker (Affidavit). 

In January, 1969, four months after the August 30th 
check was returned to LaSalle Liquors store, Appellant 
moved from his residence located at the address shown on 
the checks cashed by him in August and September of 1968 
(Tr. 22), to another local address at 2518 - 17th Street, 
N.W., Washington, D.C. (Tr. 22). 

Apparently no later than January 14, 1969 the Metro- 
politan Police Department of the District of Columbia had 
been informed of the forgery by Sonya Korn and had knowl- 
edge that Appellant had endorsed the check (Affidavit). 

Approximately seven months after the checks were 
cashed, on March 13, 1969, a warrant was issued for 
Appellant's arrest for forgery (Affidavit). Statements 
in the Affidavit given in support of the arrest warrant 
concerned only the check cashed on August 30, 1968; they 
indicated that the maker's signature on that check had 
been forged and that Appellant had indeed endorsed the 
check. Statements also showed that Appellant had not 
forged any part lof the check, that Appellant had previously 
been charged with several criminal offenses allegedly oc- 
curring in the District but had never been convicted of 
any of them except for a conviction for unauthorized use 


of a motor vehicle in 1967 (Affidavit) . 


Appellant was arrested on April 5, 1969, over eight 


months after he had cashed the checks (Tr. 25). A Pre- 
liminary Hearing concerning the August 30th check wass| 
held in the Criminal Division of the District of Columbia 
Court of General Sessions on May 8, 1969, over nine months 
after the check had been returned to LaSalle Liquors store 


(P.H. Tr. 1) 
At the hearing when Appellant's counsel asked why no 


action had been taken in the case for such a long period 
of time, the sole witness for the Government, Det. Oscar: 
D. Steven of the Metropolitan Police Department, stated 
that "This was a piece-meal investigation. For a period 
of time, the warrant outstanding was almost for two months 
at which time I was on sick leave." (P.H. Tr. 7). Det. 


Steven testified that as a result of Appellant's arrest 


Appellant had informed him that one Arthur Poole of 1751 


T Street, N.W., Washington, D.C. had given Appellant the 
check to cash (P.H. Tr. 6). He also testified that Nr. 
Roumel "...did not know his check had been missing until 
it showed up as a forgery..." and he "...had no idea when 
the checkbook was stolen." (P.H. Tr. 7). At trial, Mr. 
Roumel apparently changed his story concerning his missing 


checkbooks for he testified that "Sometime in the last 


| 


Vas a result of that hearing Appellant was bound over to 
the grand jury which returned an indictment against him 
for forgery and uttering on July 15, 1969 (Tr. 41). 


half of August I discovered them missing." (Tr. 12). 

No statement was made in either the Affidavit or at 
the Preliminary Hearing that Appellant had told Mrs. Korn 
that he had received the check from a new employer. How- 
ever, at trial on May 1l, 19702/ almost two years after 
the alleged offense had occurred, Mrs. Korn testified that 
Appellant had told her the check was from a new employer 
(Tr. 16). 

Mrs. Korn's diligence concerning investigation of 
the bad check apparently was no better than that of the 
Metropolitan Police Department for she testified that 
after she had discovered the check cashed at the LaSalle 
Liquors store was not a good check she "...didn't bother 
to contact..." Appellant (Tr. 18), even though he had 
given her his correct address and phone number (Tr. 18, 


24). 
Appellant's itestimony at trial contradicted that of 


Mrs. Korn in a very material respect for he indicated 
that he had received the check from Arthur Poole and had 
in fact cashed it for Mr. Poole. There was no indication 
that it was a check from a new employer (Tr. 23-25), 


rather there is an indication that Mrs. Korn had in fact 


2/orial had originally been set for December 11, 1969 but 
Appellant failed to appear. Trial was held on May 1l, 
1970 after Appellant had been arrested under a bench 
warrant for his failure to appear on the earlier date. 
The original record contains no reason for his failure 
to appear. 


attempted to contact Appellant in order to have him make the 


check good (Tr. 25) .2/ 


Testimony of Appellant at trial corroborated informa- 
tion given earlier by him to Det. Steven concerning Arthur 
Poole as the source of the checks cashed by Appellant! (P.H. 


Tr. 6 and Tr. 23-24); however, testimony given at trial by 


Appellant indicated that if the Metropolitan Police Depart- 
ment actually attempted to locate Poole for investigation 
| 


purposes, they probably went to the wrong address because 
Poole lived at 1433 T Street, N.W., Washington, Dace, 
(Tr. 24) rather than the address given at the Preliminary 


Hearing by Det. Steven (P.H. Tr. 6). 


, | 

3/ te is unclear from the record whether Appellant indicated 
that a lady from the bank or a lady from LaSalle Liquors 
store had attempted to contact him. His testimony | con- 
cerning attempts made to secure payment of one of the two 
checks was as follows: "So shortly after that my brother 
told me that the lady wanted me to pay her the money. I 
said, well, Arthur Poole gave me this check and he/ said 
he was going to get this man to make out this check to 
me so I could cash it. I said, well, if anybody i$ sup- 
posed to pay the money back it should be him. Sol 
talked to him about it and he said the check was all 
right. I didn't argue with him. I said, well, if it 
really was a bad check they will pick me up and, you 
know, I will explain what really happened." 


4/ poole lived at this address when the check was cashed 
(Tr. 24). 


In addition to the above facts, Appellant's direct 


testimony at trial was substantially as follows: a friend 


of his, one Arthur Poole, who lived at 1433 T Street, N.W., 
Washington, D.C., had requested him to cash two checks. 
Poole apparently lacked identification and so the checks 
were made payable to Appellant rather than to Arthur Poole. 
Appellant cashed the checks, one at the LaSalle Liquors 
store on August 30, 1968 where he had been known for some 
time, and the other at the American Security and Trust 
Company on September 3, 1968 the bank on which the second 
check was drawn. At both places Appellant gave proper 
jdentification, including his then correct address and 
telephone number. Until he was arrested on August 5, 1969 
he had no knowledge that either check was forged. At 
that time he gave the name of Arthur Poole to the Detec- 
tive that investigated and arrested him (Tr. 22-29). 
Appellant stated that at the time he cashed the second 
check he became suspicious that there might be something 
wrong with it, but that his suspicions proved unfounded 
after a bank employee checked the signature of the maker 
(Tr. 34-35). His testimony concerning the validation of 
Mr. Roumel's signature was uncontradicted at trial by the 
witness from the bank (Tr. 19-21). 

Prior to his opening remarks to the jury, the U. S. 
Attorney who prosecuted this case advised the trial court 


that if Appellant took the stand in his own defense, he 


intended to impeach Appellant by showing his previous con- 
viction for larceny (Tr. 3). He, rather than the court, 
selected the conviction to be used. Trial counsel for 
Appellant noted his objection (Tr. 3). The record fails 
to disclose a further objection by Appellant's counsel dur- 
ing the cross-examination of Appellant by the prosecution 
(Tr. 46), presumably because such an objection was super- 
fluous under the circumstances. No specific request was 
made for a "Gordon hearing" or for the court to exercise 
its discretion and exclude the conviction; no reasons were 
advanced for excluding the conviction (Tr. 3). | 
During cross-examination, the prosecution asked Ap- 
pellant if he had been convicted of petty larceny in 1967 
and Appellant replied that he had been (Tr. 46). However, 
this statement appears to have been incorrect, for the 
statements in the Affidavit made in support of the arrest 
warrant show that Appellant had not been convicted of 
larceny but rather of unauthorized use of amotor vehicle 
(Affidavit). Moreover, at sentencing, the judge asked 
Appellant if he had been convicted of attempted eentnor 


| 
ized use of an automobile in 1967 rather than larceny, 


and received an affirmative answer: | 
| 
"THE COURT: Were you convicted and received 
a sentence of one year for attempted un- 


authorized use of a motor vehicle in 1967? | 
THE DEFENDANT: Yes. | 


| 
THE COURT: You will serve one to three 
years." (Sentencing Proceedings, Tr. 11). 


As Appellant testified at trial and as his trial coun- 
sel indicated to the court, Arthur Poole, the person from 
whom Appellant received the forged checks had disappeared; 
he was not available for trial either as a witness or as a 
defendant or co-defendant. He had last been seen in jail 
by Appellant in 1970, purely by happenstance (Tr. 24, 26- 


27). 
During the course of all proceedings involving Appel- 


lant, his trial counsel ASS S28 de ae 3 monk SSH eRe i AE ittal) 
no subpoena to be issued for witnesses, and objected only 
to the prosecution's use of Appellant's alleged prior con- 
viction for larceny in 1967 for impeachment purposes. His 
cross-examination of Government witnesses was not explored 
in depth (Tr. 14, 17-18, 22), in contrast to the lengthy 
in-depth cross-examination of Appellant by the prosecution 
and the court (Tr. 29-47, 48). 

Appellant's motion for judgment of acquittal was 
denied (Tr. 22, 48). Summation argument was made to the 
jury by both prosecution and defense counsel. In his 


vigorous rebuttal summation (Tr. 54-56), the United States 


Attorney who prosecuted this case asserted that in his 


opinion Appellant's defense was unbelievable. In pertinent 

part he argued that "In short, the defense in this case 

should, I think, strain your sense of credulity." (Tr. 56). 
The trial judge gave lengthy instructions to the jury 


(Tr. 56-66); much of his instructions were aimed at the 


credibility of witnesses and of Appellant in particular 
| 

(Tr. 58, 61-62, 66). In his instructions he stated that 
5/ 


there was evidence which could not be believed— and that 


the jury should use the common sense used in their every- 


day affairs to reach a verdict (Tr. 66). 
He also instructed the jury that if any witness will- 


fully testified falsely as to a material fact, then the 


jury could disregard all of his testimony©/ (Tr. 62) 


No objection to Government counsel's summation argu- 


| 
No missing witness instruction was apparently re- 


ment or the court's instructions are on the record. 


quested for it was not included in the instructions ac- 
tually given and no objection relating to its omission was 


noted by either the Government or defense counsel. 


ais exact statement was: "So when you go to your jury 
room you should analyze the evidence very carefully, 
sift the evidence which you believe from the evidence 
that you disbelieve, and then apply to it the good, '! 
sound, common sense you would in the everyday affairs 
of your own life. If you do that you will reach a 
considered judgment." 

§/ nis exact instruction was: "You are also instructed 
that if you believe that any witness wilfully testified 
falsely as to a material fact about which the witness 
could not reasonably have been mistaken, then you may , 
if you see fit to do so, disregard all or any part of 
the testimony of that witness or accept such part of 
the testimony as you deem worthy of belief. | 


After instructions the jury retired and shortly there- 
after returned a verdict of guilty to the offenses charged 
in the indictment (Tr. 66-67). 

Appellant was sentenced to one to three years by the 
trial judge who also served as sentencing judge, after he 
now ascertained that Appellant had had a prior conviction 


for attempted unauthorized use of an automobile (Sentencing 


Proceeding Tr. ll, See p. 7, supra). 


ARGUMENT 


THE UNREASONABLE DELAY IN THE PROSECUTION OF THIS CASE 
WAS UNNECESSARY DELAY UNDER RULE 48(b) OF FEDERAL RULES 
OF CRIMINAL PROCEDURE AND PREJUDICIAL DELAY AMOUNTING 
TO A DENIAL OF APPELLANT'S RIGHT TO A SPEEDY TRIAL’ UNDER 
THE 6TH AMENDMENT OF THE UNITED STATES CONSTITUTION. 
No reason was shown by the Government for the delay 
| 
caused by the failure of the complaining witness to institute 


action against Appellant. 


| 
No valid reason was shown by the Government for the delay 
of the Metropolitan Police Department to cause an arrest war- 


rant to be issued once a complaint was made to them; Appel- 


lant's identity and endorsement on March 13, 1969 was no more 
in question than it was in January, 1969 or in August, 1968, 
for Appellant had cashed numerous checks at LaSalle Liquors 
prior to August 30, 1968 and these checks had obviously 
cleared (Tr. 17, 35). And the Metropolitan Police Department 


had the identity information no later than January of 1969 


(Affidavit). 


No valid reason was shown for the delay of the Metropol- 
itan Police Department in executing the arrest warrant once 
| 
it was issued. The only explanation given was by Det. Oscar 


| 
| 
7/appellant requests all of the following errors be noted by 
this Court under Rule 52(b) of Federal Rules of Criminal 


Procedure except for the error objected to at trial by 
Appellant's trial counsel. 


Steven who had stated at the Preliminary Hearing that the 
investigation had been done piece-meal and that he had been 
on sick leave (P.H. Tr. 7). 

And, no valid reason was shown for the delay in return- 
ing an indictment against Appellant on July 15, 1969, over 
ten months after the alleged offense occurred. 

And, even assuming Appellant had been tried on Decem- 
ber 11, 1969 as originally scheduled, such delays would have 
clearly constituted both prejudicial delay under the Sixth 
Amendment right to a speedy trial and unnecessary delay un- 
der Rule 48(b) of Federal Rules of Criminal Procedure. Such 
delay should have resulted in a dismissal of the indictment 
against Appellant, upon proper motion of counsel. See Ross 


vs. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 


(1965) Saray vs. United States, 127 U.S. App. D.C.162_, 


381 F.2d 941 (1967); United States vs. Ewell, 383 U.S- 116; 
United States vs. Parker, 136 U.S. App. D.c. 97, 419 F.2d 
679 (1969); Taylor vs. United States, 99 U.S. App. D-C-183 
238 F.2£ 259 (1956); United States vs. Navarre, 310 F.S. 521 
(E.D. LOU 1969); Federal Rules of Criminal Procedure, Rule 
48(b); United States Constitution, Amendment 6. 

Clearly, Appellant's defense was prejudiced by the dis- 
appearance of Arthur Poole, the only person who could cor- 
roborate his version of the facts relating to receipt of the 


checks. 
And even more clearly is the showing that such delay was 


unnecessary; e.g., on May 8, 1969 at the Preliminary Hearing 
it was shown that the Metropolitan Police Department had 
prior knowledge of Arthur Poole from Appellant (P.H. tr. 6) 
who had been arrested on April 5, 1969 (Tr. 25). Aadition- 
ally, by the date of trial on May 11, 1970, the Metropolitan 
Police Department had yet to investigate Poole although they 
had had him in custody on another offense prior to actual 
trial (Tr. 26). Moreover, the fact that Appellant's trial 
counsel had knowledge of Poole being in jail after the fact 
(Tr. 26) should not be construed as a waiver of prior pre- 
judicial delay to Appellant, for apparently as a result of 
such delay Poole was no more available as a witness for 
Appellant (or as a defendant or co-defendant) on December 
11, 1969 (the original trial date) than on May 11, 1970 

(the actual trial date). : 

The United States Attorney's Office and the Metropolitan 
Police Department had the opportunity to investigate Arthur 
Poole well before the trial, fortheyhad his name through their 
access to police department investigation reports and the 
statement made at Appellant's Preliminary Hearing. And al- 


though the United States Attorney's Office may not have had 
a duty to prosecute Appellant and Arthur Poole in the same 


or different trials, certainly in fairness to Appellant it 


should be incumbent upon them to check his statements sur- 


rounding the forged checks' origin, causing a proper investi- 


gation to be made by the Metropolitan Police Department 
under their prodding. The very clear and open nature of 
Appellant's acts in signing his correct name and giving 
his correct address and verifying identification demanded 


no less. 


Here, after Appellant was arrested he was unable to 


locate Arthur Poole except for the period Poole was in 
the custody of the D. C. Jail authorities, apparently on 
another charge. And since Appellant had already informed 
both the Police Department and the United States Attorney's 
Office of Poole's role in the check writing incident, his 
failure to press the issue while Poole was in custody 
should not now prejudice his claim to a fair hearing for 
it did not amount to a waiver under the circumstances. 
Appellant argues that the unjustified, unnecessary and 
prejudicial delay caused by the Government under the cir- 
cumstances of this case is ample reason to reverse Appel- 
lant's conviction and dismiss the indictment against him. 


See Ross vs. United States, supra; Hardy vs. United States, 
supra; United States vs. Ewell, supra; United States vs. 


Parker, supra; Taylor vs. United States, supra; United 
States vs. Navarre, supra; Federal Rules of Criminal Pro- 
cedure, Rule 48(b); ‘United States Constitution, Amendment 6. 
cf. Hedgepath vs. United States, 124 U.S. App. D.C. 291, 

364 F.2d 684 (1966). 


For the most serious of the delays - the nine month 


delay between the date of offense and the arrest of Appellant- 
grossly exceeded the needs of the Police Department for in- 
vestigation or complaint for reporting the offense. No justi- 


fication existed for such delay and such delay was prejudicial 
to Appellant for the one person who could clear up the situa- 
tion was now missing, and apparently the Police Department had 
made no previous attempts in investigating him or in attempt- 
ing to locate him. cf. Ross vs. United States, supra. seven- 


month delay was unreasonable even considering the need to keep 


police operations under cover in narcotics investigations) 
| 
See also Hardy vs. United States, supra. 


Failure to have a speedy trial may be attacked on direct 
appeal for the first time. See gen'ly Thornton vs. United 
States, 125 U.S. App. D.C. 114, 368 F.2d 822 (1966). 


GOVERNMENT ACTION CONCERNING THE MISSING WITNESS ESSEN- 
TIAL TO APPELLANT'S DEFENSE HAD THE SAME HARMFUL EFFECT 
ON APPELLANT AS GOVERNMENT SUPPRESSION OF EVIDENCE FAV— 
ORABLE TO THE DEFENSE, AND AS SUCH CONSTITUTED ADEQUATE 
GROUNDS FOR REVERSAL OF APPELLANT'S CONVICTION. 


Appellant contends that the Government's failure to 
investigate apparently anything concerning Arthur Poole 
after being properly advised of his role in the alleged 
offense, coupled with having had Poole in custody and 
available for investigation prior to trial, without 
notifying Appellant's counsel concerning his whereabouts 
(Tr. 26) (Appellant's counsel having requested information 
concerning same (Tr. 26)), constituted gross Government 
laxity, carelessness and negligence sufficient to create 
the same effect here'as would have been accomplished if 
the Government had purposely suppressed evidence essential 
to Appellant's defense and as such furnished sufficient 
basis for reversal of Appellant's conviction. Certainly 
under the facts of this case, such action was prejudicially 


harmful to Appellant: for the witness was essential to his 


defense. See e.g. Levin vs. Clark, 133. U.S. App. D.C. 6 _, 


408 F.2d 1209 (1968). 
And even assuming arguendo that there was no Government 
laxity, carelessness or negligence, under the circumstances 


of this case it cannot be denied that Appellant's credibility 


had been brought into play under "Luck" and only Poole 
could have swung the pendulum back again. Thus, the harm 


done to Appellant from the "suppressive effect" of the 
| 
Government's actions is sufficient by itself to constitute 


a violation of due process and to warrant reversal. $ee 


Levin, supra; Brady vs. Maryland, 373 U.S. 83. See also 


United States vs. McCord,137 U.S. App. D.c. 5_, 420'F.2d 


| 
225 (1969). 


Although Poole could not have been compelled to testify, 
certainly when he was already in custody his handwriting 
samples might have been available for comparison with| the 
signatures on the face of the forged checks that Appellant 


testified were given him by Poole. 
| 
| 
The Government's facilities for discovering 
evidence are usually far superior to the defend- 
ant's. This imbalance is a weakness in our ad- 
versary system which increases the possibility of 
erroneous convictions. When the Government ag- 
gravates the imbalance by failing to reveal evi- 
dence which would be helpful to the defendant the 


constitution has been violated. The concern is 


not that law enforcers are breaking the law but 
that innocent people may be convicted.(at 1211-12). 


As this Court stated in Levin, supra: 


THE COMBINATION OF TRIAL COURT'S INACTION AND PROSECU- 
TION TACTICS WHICH MISLED APPELLANT'S TRIAL COUNSEL 
INTO BELIEVING THAT THE "MISSING WITNESS" RULE WOULD 
BE INVOKED AGAINST APPELLANT, AMOUNTED TO "SANCTIFYING 
GOVERNMENT SUPPRESSION" OF EVIDENCE ESSENTIAL TO AP- 
PELLANT'S DEFENSE, CONSTITUTING A VIOLATION OF DUE 
PROCESS AND REVERSIBLE ERROR. 


In view of the weakness of the Government's case and 
considering the importance of producing Arthur Poole as a 
witness to both the Government (to contradict Appellant's 
testimony) and Appellant (to corroborate his story or more 
likely to force Poole to plead the Fifth Amendment at 
sy pel the Government rather than Appellant should have 
been called upon at trial to explain Poole's absence under 
the “missing witness" rule, for the Government had early 
knowledge of Poole's part in the forgery as explained by 
Appellant upon his arrest, had had Poole in custody prior 
to trial, and had not so advised counsel for Appellant 
(Tr. 26). Under these circumstances, Poole was clearly 
more available to the Government than to Appellant. See 


United States vs. Stevenson et al., U.S. App. 


e.g. 
D.C. , 424 F.2d 923 (1970); Brown vs. United States, 


134 U.S. App. D.C. 269, 414 F.2d 1165 (1969); 


8/see Wilkes vs. United States, 136 U.S. App. D.C. 102, 
419 F.2d 684 (1969); Coleman vs. United States, 137 U.S. 
App. D.C. 48, 420 F.2d 616 969). 


| 
Gass vs. United States, 135 U.S. App. D.c. 11, 416 F.2d 
767 (1969); Pennewell vs. United States, 122U.S. App. D.C. 
332, 353 F.2d 870 (1965). | 


Appellant argues that the trial court's failure sua 
sponte to clarify the law concerning "missing witnesses" 


or to rule sua sponte concerning Poole's absence and the 


inferences to be derived therefrom, combined with prosecu- 
tion's tactics, unreasonably misled Appellant's trial 
counsel into believing he would be subject to the "missing 
witness" rule (Tr. 26-27), resulting in an instruction un- 
favorable to Appellant, and that such misleading constituted 
a violation of due process and reversible error under the 
facts of this case, for it would seem to "sanctify" the 
Government "suppression" of evidence (discussed supra) most 
likely to produce Appellant's acquittal, that being the 
handwriting samples and testimony of Arthur Poole. : 
| 


As this Court noted in Gass vs. United States, supra, 


at 775-76, such an advance ruling from the trial court 


concerning "missing witness" argument would be and should 


be proper. 


APPELLANT'S ARREST WAS INVALID BECAUSE THE AFFIDAVIT 
SUPPORTING THE WARRANT UNDER WHICH HE WAS ARRESTED WAS 
DEFECTIVE ON ITS FACE: IT FAILED TO SHOW PROBABLE 
CAUSE FOR APPELLANT'S ARREST AS REQUIRED UNDER RULE 
4(a) OF FEDERAL. RULES OF CRIMINAL PROCEDURE; THE IN- 
CORPORATION OF APPELLANT'S PRIOR ARREST RECORD AND 
PRIOR CONVICTION FOR UNAUTHORIZED USE OF A MOTOR VE- 
HICLE IN THE AFFIDAVIT WAS HIGHLY PREJUDICIAL AND A 
DENIAL OF APPELLANT'S CONSTITUTIONAL RIGHT TO EQUAL 
PROTECTION OF THE LAWS UNDER THE FOURTEENTH AMENDMENT 
OF THE UNITED STATES CONSTITUTION. 


A valid arrest cannot be made without probable cause. 
Beck vs. Ohio, 379 U.S. 89, and in the absence of sufficient 
reason that a person has committed a crime in his presence 
or other ad hoc circumstances, a police officer may not 

properly arrest a person except under a valid arrest warrant. 

Thus, both a warrantless arrest and an arrest under 
warrant must be supported by probable cause to validate the 
arrest. See gen'ly Wong Sun vs. United States, 371 U.S. 471; 
see also 58 Geo. L.J. 87-93 (1969). 

And in the absence of a valid arrest warrant, there 
must be independent probable cause for arrest. Id. 

Here Appellant was arrested under an arrest warrant 
supported by an affidavit sworn to by a police officer who 
investigated the case (Affidavit). 


However, on its face the Affidavit was insufficient to 


show probable cause for Appellant's arrest for forgery (or 


uttering) as required under Rule 4(a) of Federal Rules of 
Criminal Procedure. | 
A reading of the Affidavit shows that Appellant en- 
dorsed a check made payable to him in the normal place on 
the reverse side of the check, that his correct address, 
phone number and supporting identification were on the 
check, and that he cashed the check at a place where he 
was known to the proprietor, a perfectly normal everyday 
Situation. Clearly, these acts did not show probable. 
cause either that a crime had been committed or that there 
was probable cause to believe Appellant had committed one. 
Another statement is made that the signature on the 
face of the check purporting to belong to the maker iden- 
tified in print on the face of the check has been forged: 
a crime has been committed. A brief statement is then 
made, apparently showing Appellant's previous Metropolitan 
Police Department file record, including his sole convic- 
tion for unauthorized use of a motor vehicle for which 
Appellant received a 360-day sentence. 
Other statements allegedly linking Appellant to the 
offense for which he was ultimately indicted, tried and 
convicted, are non-existent in the Affidavit and in the 
warrant. : 


Based on the above, Appellant contends that such state- 


ments in an affidavit made in support of an arrest warrant 


are insufficient on their face to show probable cause that 
Appellant committed any crime other than that for which he 
may have been previously convicted. 

Moreover, the highly prejudicial effect of such improper 
use of police department records concerning Appellant is 
clearly substantial error. As shown elsewhere in Appellant's 
brief, a showing of a prior conviction for unauthorized use 
of an automobile is generally inadmissible evidence at trial 
for impeachment purposes where forgery related offenses are 
the crimes with which Appellant has been charged, absent ex- 
ceptional circumstances and proper procedures. Certainly 
such prejudicial material should likewise be excluded from 
an affidavit made in support of an arrest warrant-for forgery 
and related offenses. And even more certainly crimes for 


which Appellant may have been charged at one time but for 


which he was never convicted should be excluded. 


Appellant grants that such exclusion will perhaps make 
it necessary for additional police investigation to be made 
to secure factors upon which such an arrest warrant may be 
issued. However, this is only proper, for to issue an ar- 
rest warrant under any affidavit showing similar minimal 
facts as those shown here as justification for the issuance 
of the warrant would permit the immediate arrest of any in- 
dividual with a prior police file record if he ever properly 
endorsed as payee a check made payable to him, provided the 
maker's signature was forged. 


A later conviction for the offense charged is not jus- 


tification for holding the arrest warrant valid or its. 


supporting affidavit sufficient. 


The use of Appellant's prior police record of arrests 
and conviction under the facts of this case clearly con- 
stitute a violation of Section One of the Fourteenth Amend- 


ment of the United States Constitution. Surely no reason- 


able basis exists to classify Appellant as a "bad man" 


| 
such an affidavit. Appellant's arrest and the unconsti- 


in 
| 

tutional procedure used to bring it about should be open 

to attack on direct appeal. Thornton vs. United States, 


| 
supra. ; 


| 

Appellant requests that this Court direct that the 
police department in the future no longer incorporate in 
an arrest warrant, whether or not supported by affidavit, 

any indication of prior arrests or prior convictions of 


the person charged for the offense cited in the warrant. 


THE TRIAL COURT FAILED TO PROPERLY EXERCISE ITS DISCRE- 
TION IN EXCLUDING THE USE OF APPELLANT'S ALLEGED PRE- 
VIOUS CONVICTION FOR LARCENY FOR IMPEACHMENT PURPOSES; 
THE TRIAL COURT FAILED TO HOLD A "GORDON-TYPE" HEARING; 
PROSECUTION COUNSEL, RATHER THAN THE TRIAL COURT, 
SELECTED THE OFFENSE WHICH WOULD BE USED TO IMPEACH 
APPELLANT. 


The conviction of Appellant for intentionally passing 
forged checks knowing them to be forged is a study in the 
process of reducing the credibility of Appellant's testi- 
mony to near "ground! zero" thereby making a very weak case 
for the Government into a seemingly strong one. Here, 
where Appellant was the sole witness for the defense, the 
outcome of his triali clearly rested on his credibility as 
a witness. Since the trial judge refused over objection 
to exclude evidence of a prior conviction of Appellant for 
larceny without the courtesy of a "Gordon-type" hearing 
(Tr. 3) or the reasonable exercise of judicial discretion 
as required by "Luck", and the prosecution raised the is- 
sue of Appellant's credibility at his earliest opportunity, 
choosing the particular offense to be brought up at trial 
for impeachment purposes, under the circumstances of this 
case such procedures constitute reversible error under 
Rule 52(b) of the Federal Rules of Criminal Procedure. 


Luck vs. United States, 121 U.S. App. D.C. 151, 348 F.2d 


263 (1965); Gordon vs. United States, 127 U.S. App. D.C. 343, 


383 F.2d 936 (1967), cert. denied 390 U.S. 1029, 88 Su Ct. 
| 


1421, 20 L. Ed. 2a 287 (1968); Weaver vs.. United States, 


133 U.S. App. D.C. 66 , 408 F.2d 1269 (1969), cert. denied 


395 U.S. 927, 89 S. Ct. 1785, L. Ed. 2d (1969); 

Barber vs. United States, 129 U.S. App. D.C. 193, 392 F.2d 
| 

517 (1968); United States vs. Coleman, 137 U.S. App. D.C. 


110, 420 F.2d 1313 (1969). : 
Moreover, since prosecution counsel selected a convic- 
tion for which Appellant had not been convicted for pur- 
poses of impeaching Appellant, clearly this was erroneous 
and prejudicial and an unknowing waiver by Appellant and 
his counsel should not preclude reversal. United States 
vs. McIntosh, __U.S. App. D.C. __, 426 F. 24 1231 (1970). 
And, although current law in the District of Columbia 
permits the use of certain prior convictions to impeach 
witnesses, it COPIED can't be reasonably argued that 
non-existent convictions can or should be used for impeach- 


ment purposes. | 
Certainly in the interest of justice and fairnesis to 
Appellant, someone (trial judge, prosecution or defense 
attorney) should have verified his record of prior convic- 
tion in this close case hinging on the credibility of Ap- 
pellant. And rather than Appellant being a "sophisticated 
criminal" as the Government implies (Tr. 28), Appellant's 
appeal counsel argues that the Appellant's affirmation at 


trial of his prior and non-existent conviction for petty 


larceny is only evidence of his misunderstanding, ignorance 
and stupidity, for which he should not be made to suffer 
unjustly. And although it could be argued that Appellant 
"put his own neck in the noose" and should suffer the con- 
sequences, it could also be argued that trial counsel for 
Appellant helped "string him up." However, regardless of 
either argument, the record clearly shows that trial coun- 
sel did object to the use of Appellant's "supposed" prior 
conviction for larceny for impeachment purposes (Tr. 3). 
Here, where Appellant's intended conduct at the time 
of cashing forged checks was a critical issue at trial be- 
cause of the clear conflict in testimony concerning the 
source of the checks,: the Court clearly should have exer- 
cised its discretion and excluded evidence of Appellant's 


alleged prior conviction for larceny. cf. Brown vs. 


United States, 125 U.S. App. D.C. 220, 370 F.2d 242 (1966)2/ 


9/ 


—In Brown, Defendant; elected not to take the stand in his 
defense after an adverse ruling. As this Court noted 
",.-whether viewed as a case where prejudice outweighs 
relevance to credibility or as one where it would be 
better to hear the Defendant or not, the prior convic- 
tion should have been ruled inadmissible." (at 245). 


Appellant's trial counsel's failure to request a 
| 


"Gordon-type" hearing should not be found to prejudice > 


Appellant. For as this Court pointed out in Coleman vs. 


United States, supra, in remanding for a "Gordon-type" 


hearing "...once the Luck issue is raised, defense coun- 
| 
sel's shortcomings do not mitigate the need for an ex- | 


ercise of judicial discretion. Certainly there is no-—. 
thing to commend a requirement that the defense counsel 


deliberate that which is already plainly apparent to all 


| 
concernedan Matetare) eo, | 


Under the circumstances of this case, it is unlikely 


that the use of a prior conviction for unauthorized us 


of an automobile would have been found to be admissibl 
for impeachment purposes. See e.g. United States vs. 


348 
Carr, 135 U.S. App. D.C./, 418 F.2d 1184 (1969), cert. | 


denied U.S. , 90 S. Ct. 590, L. Ed. __ (1970). 
| 


10/,>pellant's trial counsel may have believed that a te- 
quest for a "Gordon hearing" would have been futile 
and therefore did not ask the trial judge to weigh the 
relevance and importance of Appellant's testimony 
against the prejudice of the showing of a prior con- 
viction for impeachment purposes. In any event, the 
record fails to show either the request or that the 
trial judge performed an evaluation of relevant cri- 
teria concerning the admissibility of Appellant's prior 
conviction as required under "Luck" and "Gordon". See 

United States vs. Coleman, 137 U.S. App. D.C. 110, 420 
F.2d 1313 (1969). See also Barber vs. United States, 


supra. 


FAILURE OF THE TRIAL COURT TO GRANT APPELLANT'S MOTION 
FOR JUDGMENT OF ACQUITTAL WAS ERROR, FOR THERE WAS IN- 
SUFFICIENT EVIDENCE UPON WHICH THE JURY COULD CONVICT 

HIM FOR UTTERING FORGED CHECKS. 


One can reasonably infer from the record that the com- 
bination of the ignorance and stupidity of Appellant, the 


careless, negligent investigation of Arthur Poole - the 


purported source of the check - the zealousness of the 


prosecution and the efforts of defense counsel, brought 
about Appellant's conviction, for certainly it wasn't the 
strength of the Government's case. On the contrary, the 
facts showed a very weak case bolstered by questionable 
trial procedures and tactics. 

At trial Appellant readily admitted he cashed the 
forged checks; he gave his correct name, address and phone 
number for identification and communication purposes when 
he cashed them. Mareores he cashed one at a place where 
he was well known and the other at the bank on which the 
check was drawn (Tr. 22-29). His uncontradicted testimony 
showed that he was somewhat suspicious about cashing the 
second check (Tr. 25, 33-35), but upon authentication of 
the maker's signature by a bank employee, it was cashed 
(fr. 35). Even the trial court judge found it difficult 
to believe anyone knowing a check was forged would attempt 
to cash it at the very bank upon which it was drawn 


(Tr. 27-28). 


The Government's key witness, Sonia Korn, almost) two 

| 
years after the first check was cashed by Appellant at 
her store on August 30, 1968, changed (or embellished) 


her story concerning the source of the check: in the 


Affidavit supporting Appellant's arrest there was no state- 


ment made that Appellant had told Mrs. Korn he had received 


the check from a new employer (Affidavit). preliminary 
Hearing testimony showed that Appellant had told the police 
: 

that Arthur Poole was the source of the check and his 


statement was consistent with the testimony later elicited 
| 


from him at trial (P.H. Tr. 6, Tr. 23-25). 


Government witness Mr. Roumel, like Government witness 
| 


Mrs. Korn, suddenly remembered almost two years after the 
event something they couldn't remember over a year earlier: 


at trial Mr. Roumel "pinpointed" the period when he lost 

his checks (Tr. 12); earlier he had no idea when the! check- 
| 

book was stolen according to the police officer who testi- 


fied at the Preliminary Hearing (P.H. Tr. 7). 
While there is no record of the use of either the 


Affidavit or Preliminary Hearing transcript for impeachment 


purposes by Appellant's trial counsel, for the purposes of 


this Court one can readily see that the testimony of Gov- 


ernment witnesses was suspect. And since the issue of 
Government witnesses' credibility was not brought up under 


a "Luck" situation as was Appellant's credibility (Tr. 46), 


it is reasonable to assume that Appellant was convicted on 
the basis of his prior conviction rather than on the evidence 
concerning Appellant's knowledge and intent in cashing for- 
ged checks. 

Here, assuming that Arthur Poole had been arrested and 
tried with Appellant as he properly should have been, at 
least at that point the jury would have had the credibility 
of a co-defendant to consider versus Appellant's willingness 
to testify even in the face of an assured introduction into 
evidence of a prior conviction for larceny (larceny, of 
course, was the one crime of which Appellant had not been 
convicted). See e.g. Wilkes vs. United States, supra. 

Appellant recognizes that the question of fradulent 


intent in uttering a forged check would ordinarily be a jury 


question. Karikas vs. United States, 111 U.S. App. D.C. 312, 


296 F.2d 434 (1961), cert. denied 372 U.S. 919. However, 

on very similar facts this Court reversed the conviction of 
an individual for! a similar offense where the key Government 
witness's testimony stood in stark contrast to the testimony 
of the defendant concerning incidents surrounding cashing a 
check. Bradley vs. United States, 136 U.S. App. D.C. 339, 
420 F.2d 181 (1969). Bradley was reversed for failure to 
provide defense counsel with grand jury minutes for cross- 
examination of a key Government witness upon proper motion 


by defense counsel, improper rebuttal argument by prosecu- 


tion and improper instructions to the jury and, as shown 
| 
here, two of these three factors exist in the case at bar. 


On the facts in this case Appellant contends that the trial 


court should have granted Appellant's motion for judgment 


of acquittal. cf. Karikas vs. United States, supra. | 
Curley vs. United States, 81 U.S. App. D.C. 389, 160 F.24 
229 (1947), cert. denied 331 U.S. 837, 67 S. Ct. 1511, 91 
L. Ed. 1850 (1947). 


7. THE PROSECUTION REBUTTAL SUMMATION WAS IMPROPER AND 
PREJUDICIAL TO APPELLANT. 


As has been discussed supra, pages 28-31, the Government 
did not have a strong case against Appellant, but rather a 
very weak one which was buttressed by the improper impeach- 
ment of Appellant by a showing of a prior conviction for 
petty larceny. The impeachment, together with the Court's 


comments discussed infra and the vigorous and improper re- 


buttal summation of the prosecution ={/ in which he argued 


his opinion of the case to the jury, convicted Appellant 
(fr. 55-56). 

Appellant now argues that the effect of such argument, 
in conjunction with other factors, was so prejudicial to 
Appellant as to require reversal, when in fact the weakness 
of the Government's case is apparent on its face. Berger 
vs. United States, 295 U.S. 78; Cross vs- United States, 


122 U.S. App. D.C. 283, 353 F.2d 454 (1965). 


LW/ese was suggested to you that Mr. Thomas should not be 
expected to have noticed the difference in the hand- 
writing on the two checks. Mr. Thomas told you from 
that witness stand the signatures on the two checks 
looked similar 'to him at the time and then he told you 
that, in fact, he had never seen the two checks at the 
same time. So, in fact, he had never seen the two checks 
at the same time to have compared them. It is not sign- 
ificant whether the signatures are similar or different. 
What is significant is that he denied, on the one hand, 
having the two checks at one and the same time and, on 
the other hand, he actually thought about whether they 
were similar or different and he was trying to tell you 
he didn't have reason to believe they were forged checks. 
In short, the defense in this case should, I think, 
strain your sense of credulity." 


THE TRIAL COURT'S INSTRUCTIONS TO THE JURY WERE UNDULY 


PREJUDICIAL AND VAGUE; THEY CONTRIBUTED TO APPELLANT'S 
CONVICTION. 
| 


The trial judge's instruction immediately prior to the 


jury determination as to the guilt or innocence of Appellant 
| 


clearly prejudiced Appellant's case for the trial judge 


stated some evidence was not believable (Tr. 66)\.=2/ ‘The 


jury of course could then readily infer from his earlier 


instructions that Appellant was lying (Tr. 58, 61-62). 
These instructions constituted prejudicial error for the 


judge's role is not to weigh the credibility of witnesses 
and to determine whether Appellant was telling the truth. 


Coates vs. United States, 134 U.S. App. D.C. 97, 413 F.2a 


371 (1969); cf. United States vs. Hayward, 136 U.S. App. 
D.C. 300, 420 F.2a 142 (1969). As this Court said in Hay- 


| 
ward, supra, at 145: _ 

"But if one cannot say, with fair assurance, 
after pondering all that happened without strip- | 
ping the erroneous action from the whole, that 

the judgment was not substantially swayed by the) 
error, it is impossible to conclude that substan- 
tial rights were not affected. The inquiry cannot 
be merely whether there was enough to support the 
result, apart from the phase affected by the er-/ 
ror. It is rather, even so, whether the error 
itself had substantial influence. If so, or if | 
one is left in grave doubt, the conviction cannot 
stand." 

| 


12/ug0 when you go to your jury room you should analyze 
the evidence very carefully, sift the evidence which 
you believe from the evidence that you disbelieve, |and 
then apply to it the good, sound, common sense you | 
would in the everyday affairs of your own life. If 
you do that you will reach a considered judgment." 


Tos 


Moreover, the prejudicial statement also set "...too 
vague a standard [for the jury] to follow in their search 
for the truth in a case on trial." United States vs. Jacobs, 
134 U.S. App. D.C. 198, 413 F.2d 1105, 1106 (1969). 

The cumulative effect of the Court's comments was 
clearly prejudicial error for, coupled with lengthy Court 


guestions (Tr. 24, 31, 33-35, 39-40) and other factors lead- 


ing to Appellant's conviction, they amounted to a denial of 


due process because Appellant failed to receive a fair 


trial. 


APPELLANT WAS DENIED THE EFFECTIVE ASSISTANCE OF TRIAL 


COUNSEL; SECTION 14-305 OF THE DISTRICT OF COLUMBIA 


CODE IS UNCONSTITUTIONAL ON ITS FACE AND WAS UNCONSTI- 
TUTIONAL AS APPLIED IN THIS CASE. 


Recognizing this Court's reluctance to overturn a con- 
| 


viction based on the grounds of ineffective assistance of 


trial counse1Z2/ or the unconstitutionality of Section 14- 


305 of the District of Columbia Codet4/ which permits the 
use of prior convictions for impeachment purposes, Appellant 
has based his appeal primarily on other errors eseneviie 
prior to and during trial. However, concerning these two 


issues, Appellant believes the following points should be 
noted for the consideration of this Court in the event this 


Court does not believe such other grounds are sufficient to 


reverse his conviction and dismiss the indictment against 
| 


him, or, in the alternative, remand for a new trial. 
The grounds set forth for reversal of Appellant's con- 
viction because of denial of effective assistance of counsel 


are as follows: 


(1) Based on the record Appellant's trial 


counsel failed to prepare an adequate defense; 


13/see e.g. Bruce vs. United States, 126 U.S. App. D. Cc. 336, 
379 F.2d 113 967 

See e.g. Weaver vs. United States, supra, at 941. "A 
person is not incompetent to testify, in either civil 
or criminal proceedings, by reason of his having been 
convicted of crime. The fact of conviction may be | 
given in evidence to affect his credibility as a wit- 
ness, either upon the cross-examination of the witness 
or by evidence aliunde; and the party cross-examini 
him is not bound by his answers as to such matters. 
(D. C. Code §14-305). 


14/ 


(2) Trial counsel failed to object to erron- 
eous prosecution statements and cross-examination 
concerning the specific prior criminal record of 
Appellant, or, in the alternative, failed to request 
a "Gordon" hearing which might have brought forth 
the fact that Appellant had been convicted of at- 
tempted unauthorized use of a motor vehicle rather 
than for larceny; 

(3) Trial counsel failed to offer the corrob- 
orative testimony of Appellant's brother concerning 
the attempt of the key prosecution witness, Mrs. 
Korn, to have’ Appellant make the check of August 
30, 1968 good (Tr. 25); 

(4) Trial counsel failed to attempt to sub- 


poena Arthur Poole or to make more than a minimal 


effort to locate this key defense witness; 


(5) Failure to move for a new trial at sen- 
tencing under Rule 33 of Federal Rules of Criminal 
Procedure or under 28 U.S.C. §2255 when he perhaps 
finally became aware of the egregious prosecution 
and defense error which led the trial court to be- 


lieve that Appellant had been previously convicted 


for larceny when in fact he had not been.22/ 


13/t+ is requested! that this Court direct that in the future 


Government counsel be required to document any conviction 
in order to use| it for impeachment purposes in the manner 
suggested in D. C. Code §14-305: "To prove the conviction 
of crime the certificate, under seal, of the clerk of the 


(6) Trial counsel's apparent failure to 
comprehend the "missing witness" rule showing 
an error in his understanding of the law gov- 
erning such cases; 

(7) Failure to move at trial or earlier 
for dismissal of the indictment for lack of a 
speedy trial constituted prejudicial error 
under the Sixth Amendment and unnecessary de- 
lay under Rule 48(b) of Federal Rules of 
Criminal Procedure, and for failure to move 


for dismissal based on lack of probable cause 


for Appellant's arrest, based on the Affidavit | 


issued in support of an arrest warrant which 
was plainly insufficient on its face to show 
probable cause for Appellant's arrest. Such 
failure frustrated Appellant's presentation 
of his claim to dismissal both before and at 
trial because he was unaware that his trial 
counsel was not properly preparing his case; 
(8) Failure to ask for grand jury minutes | 


concerning prosecution witness's statements 
| 


relative to Appellant's employment - a key area 


of conflict between Appellant's and Government | 
| 


witnesses' testimony; and 


| 
15/ (Cont'd) 
~ court wherein proceedings containing the conviction were 
had, stating the fact of the conviction and for what 
cause, is sufficient." Appellant does not now seek re— 
versal and a new trial under Rule 33, preferring instead 
to utilize that ground in a new appeal should this appeal 
be denied. Appellant now seeks reversaland dismissal of 
the indictment against him or in the alternative a new trial. 


(9) Failure to object to the improper 

rebuttal summation of the prosecution and to 

the Court's instructions to the jury. 

For the above reasons, Appellant was denied the effec- 
tive assistance of counsel and therefore seeks reversal of 
his conviction and the dismissal of the indictment against 
him. See Thornton vs. United States, supra; Bruce vs. 
United States, supra. 

The grounds set forth for reversing Appellant's convic- 
tion based on unconstitutionality of D. C. Code §14-305 which 
permits the use of prior convictions for impeachment pur- 


poses are as follows: 


(1) The statute is ambiguous on its face 


because it fails to indicate that both prosecu- 
tion and defense witnesses should be subject to 
impeachment by the use of prior convictions and 
as a penal statute (in effect here as applied) 
it should be strictly construed to mean that 
prosecution witnesses should be no less subject 
to impeachment; by the use of a prior conviction 
than defense witnesses. And, in actual practice 
this statute is applied against defense witnesses, 
usually the defendant himself as it was in this 
case because the Government has access to his 
criminal record. In fairness to the innocent 


who might well, have had a prior criminal convic- 


tion the Government should provide equal access 


to the criminal records of prosecution witnesses. 


Appellant argues that the existing practice as 
applied is a result of the interpretation given 
by the courts because of the statute's ambiguity, 


and constitutes a denial of due process and 


| 
| 
equal protection of the laws under the Fourteenth 


Amendment of the United States Constitution; 


(2) The statute is vague on its face because 
| 


it sets forth no standards whatsoever as to the 


| 
type of conviction to be used for impeachment 


purposes. This has resulted ina case-by-case | 


determination of the standards to be applied in 


a particular situation; 


(3) The use of such prior convictions 
| 
amounts to a denial of due process in particular 


situations, as shown in this case for the preju- 
dice that results from the use of such convictions 


for impeachment purposes will often far outweigh 


the probative relevance to credibility. See e.g., 


Gordon, supra, and other cases treating this 


(4) In this particular case the statute is 


particular issue; and 


unconstitutional as applied; it can easily be 
inferred that the process at this trial was no 


different for conviction purposes than the process 
| 


used in incorporating the prior arrests of 
Appellant in the Affidavit for purposes of 
showing probable cause for Appellant's ar- 
rest: Appellant was shown to be a "bad man" 
without any evaluation of his record. Ap- 


pellant argues that the use of such a pro- 


cedure is a denial of equal protection to 


the accused under the Fourteenth Amendment 
of the United States Constitution. Those 
innocent persons who find themselves in the 
situation in which Appellant found himself 
cannot hope to provide an adequate defense 
unless some third person, alleged to be the. 
maker of the checks, admits, denies or 
pleads his Fifth Amendment rights concern- 
ing the making of a forged check in which 
such innocent person is the payee and en- 
dorser. Appellant argues that here there 
was an unreasonable and erroneous classifi- 
cation of Appellant as a "bad man" in order 
to impeach his testimony and obtain a con- 
viction when Appellant had offered no testi- 
mony concerning his good character and had 
not been convicted of an offense other than 
attempted unauthorized use of a motor vehicle, 


a crime not necessarily indicating a dis- 


honest person. Such classification amounts to a 
denial of equal protection under the due process 


clause of the Fourteenth Amendment. 


CONCLUSION 


| 
WHEREFORE, it is respectfully requested that this 
Court reverse Appellant's conviction and dismiss the 
indictment against him or, in the alternative, grant 


Appellant a new trial. 
| 


Respectfully submitted, 

| 
DAVID H. N. BEAN | 
Attorney for Appellant 
(Appointed by this Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are pre- 
sented: 


1. Whether the circumstances surrounding appellant’s 
impeachment were such as to require reversal. 

2. Whether the Government should have been required 
to produce Arthur Poole as a witness, and whether it should 
have been subjected to a missing witness instruction for 
failure to do so. 

3. Whether there was such delay in this case as to amount 
to a denial of appellant’s Sixth Amendment right to a 
speedy trial or to a violation of due process. 

4, Whether the evidence was sufficient to support the 
verdict. 

5. Whether the Government’s rebuttal argument or the 
trial court’s charge was improper. 

6. Whether the affidavit for the arrest warrant estab- 
lished probable cause. 

7. Whether appellant was denied the effective assistance 
of counsel. 


* This case has not previously been before this Court. 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,615 


Unirep Srares or Amezioa, Appellee 
v. 


-Emmetr Tuomas, Appellant 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In a four-count indictment filed July 15, 1969, appellant 
was charged with two counts of forgery and two counts of 
uttering a forged instrument, all in violation of 22 D.C. 
Code § 1401. Prior to trial, the counts charging forgery 
were dismissed upon motion of the Government (Tr. 3-4), 
and trial proceeded upon the two uttering counts. Follow- 
ing a jury trial in the District Court before Chief Judge 
Curran on May 11 and 12, 1970, appellant was found guilty 
as charged (Tr. 67). On August 7, 1970, he was sentenced to 
a term of imprisonment of one to three years. This appeal 
followed. 


2 The Government and appellant’s trial counsel entered into a stipulation at 
this time that the faces of these checks did not bear the handwriting of appel- 
lant, although the endorsement was in his hand (Tr. 3). This stipulation was 
later read to the jury (Tr. 21). 
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The evidence at trial showed that on August 30 and Sep- 
tember 3, 1968, appellant cashed two checks which were 
made payable to him and signed in the name of Aristotle 
H. C. Roumel as maker (Tr. 12-13, 15-16, 20-21). These 
checks, however, did not bear the true signature of Mr. 
Roumel but rather had been forged by some unknown party 
(Tr. 13, 21). 

The first check, in the amount of $69.50, was negotiated at 
LaSalle Liquors, 1719 K Street, N.W. (Tr. 15-16). Appel- 
lant presented the check to Sonia Korn, owner of the store, 
and requested her to cash it (Tr. 15-16). Mrs. Korn was 
familiar with appellant because he had been cashing his 
weekly paychecks at her liquor store for approximately six 
years (Tr. 15, 27, 35). Appellant presented his driver’s 
license as identification and endorsed the check, adding his 
telephone number and address at her request (Tr. 17-18, 
24). According to Mrs. Korn, prior to cashing this check 
for appellant, he told her that the check was a paycheck 
from his new employer (Tr. 16).* Moreover, she stated that 
appellant never returned to her store after having cashed 
this check (Tr. 16-17).* 

The second check, in the amount of $72.50, was negotiated 
at the American Security and Trust Company, the bank on 
which the check was drawn (Tr. 12, 19-20, 25-26). Appel- 
lant, who had never been to this bank before, presented the 
check to a teller, Barbara Hannah (Tr. 19-20, 25, 46-47). 
For identification he presented a District of Columbia driv- 
er’s permit (with a personal photograph), and Miss Hannah 
jotted the permit number on the check (Tr. 20, 25). She 
then cashed the check for appellant. 

Following the denial of a motion for judgment of acquit- 
tal made at the conclusion of the Government’s case (Tr. 
22),* appellant testified in his own behalf and admitted 


2 Appellant denied ever having made this statement to Mrs. Korn (Tr. 39). 


3 Appellant disputed this, saying he had returned to the liquor store after 
having cashed the check (Tr. 35-36). 

4A motion for judgment of acquittal made at the conclusion of appellant’s 
case was also denied (Tr. 48). 
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negotiating the two checks. According to appellant, he 
cashed these checks as a favor for a friend, one Arthur 
Poole (Tr. 23).° Poole allegedly told appellant at his apart- 
ment on August 3, 1968, that a man owed him some money 
and wanted to pay him with two personal checks. Since 
Poole did not have any identification with which to cash a 
personal check, he wished to have the man make the checks 
out to appellant so that appellant could cash them for him. 
Poole said he wanted appellant to cash one check that same 
day and the other one on the following Monday.’ Appellant 
asked him if the check to be cashed that day was all right, 
and Poole assured him that it was (Tr. 23, 30-31). 

According to appellant, he then drove Poole to a location 
on Connecticut Avenue where Poole picked up one of the 
checks (Tr. 30-31). Appellant thereafter took the check to 
the liquor store, cashed it, and gave the money to Poole 
(Tr. 23-24). On the following Monday or Tuesday, Poole 
came by and asked appellant to drive him to the Security 
Bank and cash the other check (Tr. 24-25). Poole told him 
that there was nothing to worry about, since the man had 
an account there (Tr. 25). Appellant testified that he felt a 
little ‘‘guilty’’ over this second check, wondering why Poole 
could not take the check to the bank himself since the bank 
could always contact the maker to identify him (Tr. 25, 32). 
Appellant, accompanied by Poole, then drove to the Bank. 
While Poole remained in the car, appellant went in and 
cashed the check (Tr. 25, 33). He then delivered the money 
to Poole (Tr. 25). 

The check which appellant cashed at Mrs. Korn’s liquor 
store was returned on September 5, 1968, with the endorse- 
ment canceled. Police investigation began no later than 
January 14, 1969,7 and a warrant for appellant’s arrest 


5 Appellant testified that he had known Poole for about one year (Tr. 31) 
and in fact knew where he lived at the time of this incident. (Tr. 24). 


¢ Subsequently, on cross-examination, appellant testified that Poole had told 


him on August 3 that his debtor was going to pay him off with only one check 
(Tr. 31). 


7 The affidavit in support of the application for the arrest warrant, which 
is included in the record on appeal, reveals that the investigating officer per- 
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issued on March 13. Appellant was arrested pursuant to 
this warrant on April 5, at which time he told the police 
that he had received these checks from Arthur Poole (Tr. 

| 25, 28-29). On July 15, 1969, an indictment was returned 

' against appellant, and he was arraigned and pleaded not 
guilty on July 25. Appellant’s case was originally called for 
trial on December 11, 1969. He failed to appear, however, 

' and a bench warrant was issued (Tr. 41). Subsequently he 
was arrested on that warrant on March 23, 1970, and was 
then committed to jail pending trial.’ 


ARGUMENT 


I. The circumstances surrounding the impeachment 
of appellant do not require reversal. 


(Er. 3, 46) 


Appellant asserts that his conviction should be reversed 
' because of a number of circumstances surrounding his im- 
peachment through use of an alleged prior conviction for 
petty larceny *° and, in addition, makes a general attack 
upon the constitutionality of the impeachment statute, 14 
D.C. Code § 305. In our view the circumstances surrounding 
appellant’s impeachment were not such as to require 
reversal. 


| A. Appellant cannot complain of the use of a petty 
larceny conviction to impeach his testimony. 

Prior to trial the prosecutor told the court, in the pres- 
ence of defense counsel, that appellant had been convicted 
in 1967 of destruction of property, unauthorized use of a 
' vehicle, and petty larceny. He stated that he assumed the 
| eourt would permit the Government to use the petty larceny 


2 Ee 
sonally contacted Mrs Korn. Thus the investigation probably began some 
time prior to this date. 

8 Appellant was released on bond after he was arrested (Tr. 41, 47). 

® While in jail awaiting trial, appellant informed his attorney that he had 
seen Poole and that Poole had made work release. The attorney called the 
work release center and was informed that Poole had been there but had been 
discharged (Tr. 26). 

20 Claims of ineffective assistance of counsel in connection with appellant’s 
impeachment will be considered in argument VI, infra, pp. 24-26. 
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conviction under Luck,” and the court replied that it would. 
Appellant’s counsel objected ‘‘for the record’’ (Tr. 3). On 
cross-examination of appellant at trial, the prosecutor 
asked appellant whether he was the same Emmett Thomas 
who had been convicted in 1967 for petty larceny. Appellant 
replied that he was (Tr. 46). No limiting instruction as to 
the use of this testimony was requested or given. 

Appellant asserts initially that he had not been convicted 
of petty larceny and thus the use of such ‘‘conviction’’ was 
improper and prejudicial.” A check of the records of the 
District of Columbia Court of General Sessions * reveals 
that appellant is correct in stating that he was not convicted 
of petty larceny in 1967. The records of that court * show 
that in 1967 appellant received jail sentences of 365 days 
for attempted unauthorized use of a motor vehicle and 60 
days for destruction of property. The sentence for at- 
tempted unauthorized use was the result of a plea of guilty. 
The records also reveal that, on the same day that the plea 
was entered, a charge of petty larceny against appellant 
was nolle prossed. 

Notwithstanding the non-existence of the conviction, we 
submit that, in the circumstances of this case, use of the 
petty larceny ‘‘conviction’’ did not constitute reversible 
error. Undoubtedly, it is normally improper to impeach a 
criminal defendant with evidence of a crime he has not 
committed. Cf. Lee v. United States, 125 U.S. App. D.C. 
126, 129, 368 F.2d 834, 837 (1966). Here, however, appellant 
and his counsel had the opportunity to avoid any prejudice 
which would result from introduction of evidence of a crime 
of which he had not been convicted. Had appellant cor- 
rectly denied the conviction, the prosecutor would have then 


12 Luck v. United States, 121 U.S, App. D.C. 151, 348 F.2d 763 (1965). 


32 Appellant does not assert that the Assistant United States Attorney was 
acting other than in good faith when he used this prior petty larceny ‘‘con- 
viction’’ to impeach appellant. 

13 Now the Superior Court of the District of Columbia.” 

14 This Court may take judicial notice of the records of the Court of General 
Sessions. Cf. Fletcher v. Evening Star Newspaper Co., 77 U.8. App. D.C. 99, 133 
F.2d 395 (1942), cert. denied, 319 U.S. 755 (1943). 
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been required to prove it, no doubt through a record au- 
thenticated by a court official. Clainos v. United States, 82 
U.S. App. D.C. 278, 281, 163 F.2d 593, 596 (1947). Putting 
the Government to its proof would have resulted either in 
the Government’s foregoing the opportunity to impeach 
appellant or revelation of the fact that appellant had not 
been convicted of petty larceny. Thus appellant is not now 
in a position to complain of error in the admission of this 
conviction, since, by his actions, he could have prevented it. 
See Bohol v. United States, 997 F.2d 330, 331 (9th Cir. 
1955). 


B. There was no reversible error in the court’s failure 
to hold a Luck hearing sua sponte. 


Appellant’s other attacks on the manner of his impeach- 
ment are without merit. He argues that the trial court 
abused its discretion in failing sua sponte to hold a Luck 
jhearing.”* However, defense counsel merely noted an objec- 
tion when the trial court, in response to the request of the 
prosecutor, told the latter that he could use the petty lar- 
-ceny conviction for impeachment (Tr. 3). As the decisions 

of this Court make clear, such an objection is not sufficient 
_ to call forth an exercise of the trial court’s discretion under 
Luck. Rather, before the failure to hold such a hearing will 

be found to be an abuse of discretion, defense counsel must 
- snvoke Luck in a meaningful manner, showing why the case 
_ calls for an exemption from the impeachment permitted by 

statute. See, ¢.9., United States v. Coleman, 137 U.S. App. 


25 Appellant also seemingly contends that, had there been such a hearing, 

. the trial judge would have been required to exclude evidence of the petty 

larceny ‘¢gonviction.’? This is clearly fallacious. Many decisions of this Court 

| recognize that 3 larceny conviction is probative on the issue of credibility. 

E.g., United States v. White, 138 U.S. App. D.C. 364, 427 F.2d 634 (1970) ; 

Smith v. United States, 132 U.S. App. D.C. 131, 132, 406 F.2d 667, 668 (1968), 
cert. denied, 394 U.S. 963 (1969). 

Appellant also contends that procedural error was committed because, in 
his view, the Government rather than the court é¢gelected’? the conviction to 
be used for impeachment purposes. This is an incorrect characterization. The 
prosecutor merely stated what conviction he anticipated the court would permit 
him to use, and the court confirmed that he was correct in this belief. 
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D.C. 110, 113, 420 F.2d 1313, 1316 (1969) ; Evans v. United 
States, 130 U.S. App. D.C. 114, 118, 397 F.2d 675, 678-679 
(1968) ; Gordon v. United States, 127 U.S. App. D.C. 348, 
346, 383 F.2d 936, 939 (1967), cert. denied, 390 U.S. 1029 
(1968). The failure here meaningfully to invoke Luck 
should preclude any claim that the trial court abused its 
discretion in not holding such a hearing. 


C. The failure to give a limiting instruction does not 
call for reversal here. 


No limiting instruction was given as to the purpose for 
which evidence of the prior conviction was admitted. Never- 
theless, we do not feel that the failure to give an instruction 
constituted plain error in the circumstances of this case.” 

Evidence of a prior criminal conviction may be intro- 
duced in an effort to enlighten the jury as to the defendant’s 
credibility as a witness. Gordon v. United States, supra, 
127 U.S. App. D.C. at 347, 383 F.2d at 940. To assure that 
the jury will consider such evidence only in relation to credi- 
bility, the trial court should generally instruct them as to 
the limited purpose for which such evidence is admitted. 
United States v. Bailey, 138 U.S. App. D.C. 242, 245, 426 
F.2d 1236, 1239 (1970) ; Weaver v. United States, 133 U.S. 
App. D.C. 66, 70, 408 F.2d 1269, 1273 (1969). Not every 
failure to so instruct, however, is held to be error. Gener- 
ally, the defense must request such an instruction or object 
to its omission before its absence can be raised on appeal. 
McCall v. United States, 89 U.S. App. D.C. 153, 154-155, 191 
F.2d 470, 471 (1951) (evidence as to prior arrests) ; United 
States v. Bozza, 365 F.2d 206, 214 (2d Cir. 1966) (testimony 
by a government witness as to a criminal episode not 
charged in the indictment) ; Richards v. United States, 329 
F.2d 188, 189-190 (5th Cir.), cert. denied, 379 U.S. 854 
(1964) (testimony by government witnesses which disclosed 


36 Although this point is not directly raised by appellant, we feel constrained 
to consider it in light of this Court’s recent decision in United States v. McClain, 
D.C. Cir. No. 22,652, decided January 27, 1971 (after appellant’s brief was 
filed). 
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that the defendant had a prior criminal record). Here no 
request was made for a limiting instruction, nor was objec- 
tion made to the omission of such instruction. In these cir- 
cumstances the failure of the trial court to give such an in- 
struction cannot be classified as error and cannot now be 
challenged on appeal.” 

We recognize of course that the omission of an instruc- 
tion, even when it was not requested at trial, can be noticed 
on appeal when such admission amounts to plain error. 
United States v. Howard, 139 U.S. App. D.C. 347, 351, 433 
F.2d 505, 509 (1970). The applicable test (assuming error) 
lig whether it can be said ‘‘with fair assurance, after pon- 
dering all that happened without stripping the erroneous 
action from the whole, that the judgment was not substan- 
tially swayed by the error.’’ Alexander v. United States, 
135 U.S. App. D.C. 367, 371, 418 F.2d 1203, 1207 (1969). 
‘We believe that it can be said that the judgment here ‘‘was 
not substantially swayed by the error.’’ Clearly, the refer- 
ence to the prior conviction was minor (Tr. 46) in relation 
to the rather extensive cross-examination of appellant (Tr. 
‘99-40, 42-47). Moreover, no subsequent mention was made 
iof the conviction. In these circumstances, it can be con- 
'fidently concluded that this reference did not assume im- 
portance in the minds of the jury and that their judgment 
iwas not ‘‘substantially swayed’? by the omission of a limit- 
ing instruction. 

We are aware that in United States v. McClain, supra 

‘note 16, this Court recently stated that ‘whenever evidence 
is brought in which is admissible only for a limited purpose, 
‘it is plain error, in the absence of a manifest waiver, to 


27 Byen should it be held to be error to omit, in the absence of a request, a 

' limiting instruction on the restricted effect of evidence of a prior criminal 

' eonviction, we believe that the omission should not be viewed as error here. 

| Rather, we think that the failure here to request such an instruction or to object 

to its omission can reasonably be viewed as a knowing waiver. Testimony of 

‘the conviction was minor in comparison to the rest of the evidence; it con- 

sisted in its entirety of one question and one simple ‘‘yes’’ answer on page 46 

| of the transcript. In such circumstances, counsel’s inaction might legitimately 

| be viewed as @ conscious choice not to emphasize this evidence to the jury 
through the request for and giving of a cautionary instruction. 
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omit an immediate cautioning instruction.”’ McClain, slip 
op. at 10. That case, however, dealt with evidence of a prior 
assault introduced in an attempt to prove malice in a 
second-degree murder prosecution. Moreover, the assault 
in McClain was alleged to be upon the very victim of the 
charged homicide. Such a piece of evidence is, of course, 
highly prejudicial, since it directly and intimately relates 
to the crime charged. We believe that that case is distin- 
guishable from the present case, which involves only a small 
item of evidence (see footnote 7) supra) of an unrelated 
prior criminal conviction. yi 

Thus where evidence admissible only for a limited pur- 
pose directly relates to the charged offense (as, for example, 
showing highly similar criminal behavior as in McClain, 
rebutting a possible alleged defense as in Bartley v. United 
States, 115 U.S. App. D.C. 316, 319 F.2d 717 (1963), or 
Jones v. United States, 128 U.S. App. D.C. 36, 385 F.2d 296 
(1967), or showing presence at the scene of the crime as in 
Coleman v. United States, 125 U.S. App. D.C. 246, 371 F.2d 
343 (1966), cert denied, 386 U.S. 945 (1967) ), the possibility 
of prejudice to the defendant in the absence of a limiting 
instruction is much greater than in the situation present 
here. In the first instance there is more justification for an 
immediate limiting instruction, for should the jury view the 
evidence incorrectly, that evidence will directly tie the de- 
fendant to the crime charged. Evidence of a prior criminal 
conviction which is not connected to the crime charged 
clearly does not present the same degree of possible preju- 
dice. In this type of case the possibility of prejudice result- 
ing to the defendant from emphasis of the evidence by a 
cautionary instruction may be greater than that resulting 
from an unlimited consideration by the jury. However, in 
a case such as the one at bar, evidence of a prior conviction 
may be insignificant in comparison with the rest of the evi- 
dence and may not assume importance in the minds of the 
jury. In such a situation defense counsel should have avail- 
able, in the exercise of his discretion, the legitimate option 
of determining that the defense would be better served by 
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mot further emphasizing the prior conviction to the jury 
‘through the giving of a cautionary instruction. 

In short, we submit that when evidence is admitted which 
is admissible only for a limited purpose, a legitimate dis- 
tinction exists between evidence which is directly connected 
ito the charged offense and that which is only indirectly so 
connected. Whatever considerations may mandate an im- 
mediate limiting instruction in the first instance, the degree 
of possible prejudice to the defendant in the second instance 
is far less appreciable, and a legitimate defense tactic 
should not be foreclosed by the requirement of an immediate 
cautionary instruction. McClain should therefore, in our 
view, at the very least be limited to the sort of evidence 
which spawned that decision and not be applied to evidence 
collateral to the issue of guilt.’® 


D. Appellant cannot now raise the unconstitutionality 
of the impeachment statute, and in any event the 
statute is constitutional. 


Appellant contends that 14 D.C. Code § 305 is unconstitu- 
‘tional both on its face and as applied here.” In essence, 


28 In the event that this Court finds the instant case materially indistinguish- 
‘able from McClain, then we submit that the rule announced in McClain in 
January 1971 should not be given retroactive effect so as to apply to the case 
‘at bar, which was tried in May 1970. See Halliday v. United States, 394 U.S. 
'831 (1969); Desist v. United States, 394 U.S. 244 (1969); Fuller v, Alaska, 
393 U.S. 80 (1968); DeStefano v. Woods, 392 U.S. 631 (1968); Stovall v. 
Denno, 388 U.S. 293 (1967); Johnson v. New Jersey, 384 U.S. 719 (1966); 
Tehan v. United States ex rel, Shott, 392 U.S. 406 (1966); Linkletter v. 
Walker, 381 U.S. 618 (1965); Woodard v. United States, 139 U.S. App. D.C. 
37, 429 F.2d 716 (1970); Mordecai v. United States, 137 U.S. App. D.C, 198, 
'421 F.2d 1133 (1969), cert denied, 397 U.S. 977 (1970); Gaither v. United 
‘States, 134 U.S. App. D.C. 154, 174-178, 413 F.2d 1061, 1081-85 (1969). 


29 Appellant’s claim that the statute is void for vagueness is without founda- 
tion. The statute clearly applies to all witnesses. Davis v. United States, 133 
U.S. App. D.C. 167, 170, 409 F.2d 453, 456 (1969). Although the statute does 
‘not set forth standards as to what types of convictions may be used to impeach, 
decisions of this Court have authoritatively dispelled any vagueness in that 
regard through judicial interpretation. Gordon v. United States, supra; Luck 
\v. United States, supra. In any event, in light of appellant’s failure to make 
jany attempt to invoke these standards, he is now in no position to complain 
of any asserted vagueness. Evans v. United States, supra; Hood v. United 
States, 125 U.S. App. D.C. 16, 365 F.2d 949 (1966); cf. United States v. 
\Wolfson, 405 F.2d 779, 783 (2d Cir. 1968), cert. denied, 394 U.S. 946 (1969). 
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appellant urges that due process is violated because evi- 
dence of prior criminal convictions prejudices a defendant 
on the issue of guilt or innocence of the charge on trial. 
Initially we note that these claims were not raised at trial 
and thus come too late to be considered by this Court. See 
United States v. Bailey, supra, 138 U.S. App. D.C. at 245, 
426 F.2d at 1239; Trimble v. United States, 125 U.S. App. 
D.C. 173, 175, 369 F.2d 950, 952 (1966). In any event, ap- 
pellant’s claim that the statute is unconstitutional on its 
face has been authoritatively rejected by this Court in 
United States v. Bailey, supra, in which the Court held that 
such an attack was precluded by the decision of the Supreme 
Court in Spencer v. Texas, 385 U.S. 554 (1967). In Spencer 
a Texas recidivist statute was attacked as a denial of due 
process since, under that statute, the jury trying the pend- 
ing criminal charge was permitted simultaneously to con- 
sider evidence of the defendant’s prior criminal convictions 
for purposes of sentencing. The Supreme Court, however, 
held that this procedure did not offend due process, recog- 
nizing that the introduction of prior criminal convictions 
served a legitimate state purpose in that type of proceeding 
and that the defendant’s interests were protected by limit- 
ing instructions and by the discretion vested in the trial 
judge to limit or forbid the admission of particularly pre- 
judicial evidence. 385 U.S. at 561, 564. 

Both of the considerations which the Supreme Court 
relied on in Spencer are present here. Section 305, of 
course, represents a congressional recognition that im- 
peachment of a witness through use of his prior criminal 
convictions serves a legitimate purpose. Moreover, the trial 
judge has the necessary discretion under section 305, as 
recognized in Luck, to protect a defendant’s interests by 
limiting or forbidding the introduction of prior criminal 
convictions. Thus, in light of Spencer, it would seem clear 
that 14 D.C. Code § 305 is not, on its face, violative of due 
process.” 


20 This conclusion is buttressed by the reference in Spencer to the procedure 
permitted by 14 D.C. Code § 305. 385 U.S. at 560-561. See also United States 
vy. Bailey, supra, 138 U.S. App. D.C. at 248, 426 F.2d at 1242. 
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We recognize that the factors (judicial discretion and 
limiting instructions) which the Supreme Court in Spencer 
cited as protective of a defendant’s interests are missing in 
this case.** Nevertheless, we do not think that this calls for 
a holding that the statute is unconstitutional as here ap- 
plied. As more fully set forth hereafter,** the absence of 
these factors is directly traceable to the inaction of appel- 
lant. Thus his claim of a denial of due process should fail, 
depending as it does upon his failure to avail himself of 
procedures clearly open to him. See Smith v. Baldi, 344 
U.S. 561, 568 (1953); Brown v. Allen, 344 U.S. 443, 486 
(1953). 


II. The failure of the Government to produce Arthur 
Poole as a witness did not amount to suppression 
of evidence favorable to the accused, nor should 
the Government have been subjected to a missing 
witness instruction. 


(Tr. 1, 24-27, 41, 47) 


Appellant advances several grounds for reversal result- 
ing from the absence of Arthur Poole. First, he contends 
that the Government’s apparent failure to investigate 
Arthur Poole, coupled with the alleged fact that the Govern- 
ment had Poole in custody to trial and failed to notify ap- 
pellant’s counsel, amounted to suppression of evidence 
favorable to the accused. Second, he contends that the Gov- 
ernment should have been called upon to explain Poole’s 
absence under some kind of missing witness rule. Finally, 
appellant argues that due process was violated because, as 
the result of prosecution tactics and the trial court’s failure 
sua sponte to clarify the law concerning missing witnesses 
or to rule concerning Poole’s absence and the inferences to 
be derived therefrom, his counsel was misled into believing 
that he would be subject to a missing witness instruction. 


22 By this, of course, we do not mean that there was no judicial discretion 


but merely that it was not exercised because it was not meaningfully invoked. , 


Evans v. United States, supra; Hood v. United States, supra note 19. 
22 See argument VII (c), infra, p. 26. 
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Initially we note that no objection was made at trial to 
the failure of the Government to produce Arthur Poole, nor 
was any request made that a missing witness instruction 
be given against the Government. These claims cannot 
therefore succeed on appeal in the absence of plain error. 
Rule 52 (b), Fev. R. Crm. P. It is our view that no error 
whatever was committed in regard to Arthur Poole, and 
certainly no error of a magnitude requiring reversal under 
Rule 52 (b). 

In support of his argument that in the circumstances of 
the instant case the Government suppressed evidence favor- 
able to the accused, appellant relies upon the cases of Brady 
v. Maryland, 373 U.S. 83 (1962), United States v. McCord, 
137 U.S. App. D.C. 5, 420 F.2d 255 (1969), and Levin v. 
Clark, 133 U.S. App. D.C. 6, 408 F.2d 1209 (1967). Un- 
doubtedly these cases stand for the proposition that the 
Government has a duty to disclose evidence favorable to 
the accused. It is also recognized in this circuit that even 
a negligent nondisclosure may be a violation of that duty, 
notwithstanding that the evidence was available to the ac- 
cused upon the exercise of due diligence. Levin v. Katzen- 
bach, 124 U.S. App. D.C. 158, 161, 363 F'.2d 287, 290 (1966). 
These cases are, however, inapposite to the situation here 
where there is no favorable evidence in the Government’s 
possession. There is no showing in this case that the Gov- 
ernment ever interviewed Poole or learned any fact tending 
to inculpate him or to exculpate appellant with respect to 
the checks. Rather, what appellant in essence complains of 
is that the Government failed to make efforts to produce 
Poole so that his testimony or his handwriting samples 
would be available at trial. This is not a problem of sup- 
pression, whether deliberate or negligent, of ‘‘evidence,”’ 
but of an alleged violation of an asserted duty to investi- 
gate in light of the asserted fact that Poole was ‘‘in custody 
and available for investigation prior to trial’? (App. Brief, 
p. 16).* 


23 Ag to this ‘‘fact,’? however, the record reveals only that Poole was in 
custody at the time appellant was arrested on a bench warrant (Tr. 24, 26), 
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In short, appellant’s claim of suppression of evidence 
reduces itself to a reiteration of his second contention re- 
garding Poole: that the Government should have been 
taxed with a missing witness instruction (never requested) 
because of its failure to locate and produce him. It is, how- 
ever, settled law that where a witness is not shown to be pe- 
culiarly available to only one party, a missing witness in- 

struction against that party is inappropriate. See United 
States v. Stevenson, 138 U.S. App. D.C. 10, 13-14, 424 F.2d 
923, 926-927 (1970) ; Brown v. United States, 134 U.S. App. 
D.C. 269, 414 F.2d 1165 (1969). As previously noted,“ ap- 
_pellant in this case at no time sought the Government’s aid 
in finding Poole. What is more, appellant has made no 
‘ showing that he or his counsel ever made any attempt to 
‘ locate his alleged friend Poole.** We note that more than 
thirteen months elapsed between appellant’s arrest and the 
' date his case finally came to trial (Tr. 1, 25) and that during 
' eleven of those months appellant was free on bond (Tr. 41, 
47). Thus appellant had ample opportunity to try to find or 
‘ produce Poole, who was not shown to be concealing him- 
self* In these circumstances the trial judge clearly did not 
i err in failing sua sponte to give a missing witness instruc- 
"tion against the Government with regard to Poole. 
| Appellant’s final contention as to Poole—that his coun- 
sel was misled into believing that the defense would be 


Eee 
not that Poole was in custody from the time of appellant’s initial arrest for- 
ward. Moreover, contrary to the intimation in appellant’s brief at page 16 
that his counsel requested information as to Poole from the Government (see 
Tr. 26), the record shows that at no time did appellant seek to enlist the 
investigative powers of the Government in locating Poole. See United States v. 
Stevenson, supra. 


24 Footnote 23, supra. 


25 Counsel was first appointed on August 12, 1969. That counsel then with- 
drew, and the attorney who handled appellant’s case at trial was appointed 
on October 7, 1969. The question of ineffectiveness of counsel in regard to 
locating Poole will be treated in argument VII (a), infra, pp. 24-25. 

26 ‘The record reveals that appellant knew Poole’s address at the time the 
instant checks were passed (Tr. 24) and that appellant was able to locate 
Poole after the second check was cashed (Tr. 25). Appellant did state that 
he did not see Poole while he was out on bond (Tr. 47), but this statement 
does not reflect any effort to locate Poole. 
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subject to a missing witness instruction for failing to pro- 
duce him—is frivolous. Appellant cites no actions of the 
prosecutor or the trial judge which could have caused his 
counsel to be thus misled, nor does he show that his counsel 
labored under any such misapprehension. Indeed, the pros- 
ecutor at one point specifically advised defense counsel that 
he was not seeking a missing witness instruction (Tr. 27). 
Appellant’s argument lacks both factual and legal support. 


III. There was not such delay in this case as to 
amount to a denial of due process or of appel- 
lant’s right to a speedy trial. 


Appellant argues that his conviction should be reversed 
and the indictment against him should be dismissed because, 
in his view, there was both unnecessary delay under Rule 
48 (b), Fev. R. Crim. P., and a denial of his Sixth Amend- 
ment right to a speedy trial. Appellant’s claim of prejudice 
is based upon his contention that as a result of the delay 
Arthur Poole, whose testimony is alleged to have been vital 
to his defense, disappeared.*” Specifically, appellant con- 
tends that the following periods of time amounted to delay 
in the circumstances of this case: (1) the period between 
commission of the charged offense and institution of action 
by the complaining witness, Sonia Korn;** (2) the period 
between discovery of the offense by the police and issuance 
of the arrest warrant; (3) the period between issuance and 
execution of the arrest warrant; and (4) the period between 
commission of the charged offense and return of the indict- 
ment. In addition, appellant also seemingly contends that 
the period between indictment and trial was unwarranted. 

No such claims were raised prior to or at trial and thus 
should be considered as waived. See Bynum v. United 
States, 133 U.S. App. D.C. 4, 408 F.2d 1207 (1968), cert. 
denied, 394 U.S. 935 (1969) ; Mathies v. United States, 126 
U.S. App. D.C. 98, 100 n.1, 374 F.2d 312, 314 n.1 (1967) ; 


27 As previously discussed, this claim is nowhere borne out by the record. 
28 Including the date of discovery of the offense and the latest possible 
date of report to the police, this period totaled 132 days. 
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Smith v. United States, 118 U.S. App. D.C. 38, 41, 331 F.2d 
784, 787 (1964) (en banc). This is especially true in regard 
to the claim based upon Rule 48 (b). A motion under this 
rule to dismiss the indictment is addressed to the sound 
discretion of the trial court. Hanrahan v. United States, 
421 U.S. App. D.C. 134, 139, 348 F.2d 363, 368 (1965) ; 
Nickens v. United States, 116 U.S. App. D.C. 338, 341, 323 
F.2d 808, 811 (1963), cert. denied, 379 U.S. 905 (1964). 
Where no such motion is made at trial, it is particularly 
inappropriate to consider the issue at the appellate level. 
Assuming arguendo that the issue is properly before this 
Court, we submit that neither appellant’s Fifth Amendment 
tight to due process * nor his Sixth Amendment right to a 
speedy trial * was infringed. 


A. There was no Fifth Amendment violation. 


' The time between the discovery of the instant offense by 
the police and issuance of the arrest warrant * and between 
issuance and execution of the warrant totaled less than 
three months. This in itself is not sufficient to raise the 
specter of prejudice. Moreover, while not conceding that 
the periods of time which elapsed here were excessive, we 
do not believe in any event that appellant was in fact preju- 
diced. The burden of showing prejudice in a pre-arrest 
delay case is entirely on the accused. Jackson v. United 
States, 122 U.S. App. D.C. 124, 351 F.2d 821 (1965) ; Powell 
v. United States, 122 U.S. App. D.C. 229, 352 F.2d 705 
\(1965). Appellant has failed to carry his burden. His testi- 
‘mony at trial (Tr. 22-26, 28-40, 42-48) reveals that he had 
no difficulty recalling the events of the days in question. 


| 29 See Ross v. United States, 121 U.S. App. D.C. 233, 349 F.2d 210 (1965). 
Compare Jones v. United States, 131 U.S. App. D.C. 88, 402 F.2d 639 (1968). 


30 See Hedgepeth v. United States [Hedgepeth T], 124 U.S. App. D.C. 291, 
364 F.2d 684 (1966); Hedgepeth v. United States [Hedgepeth II], 125 U.8. 
App. D.C. 19, 365 F.2d 952 (1966) ; Smith v. United States, supra. 


31 Including the latest possible date of the report to the police, this period 
was 59 days. 


32 Including the day of issuance of the warrant and the day of execution, 
this period was 24 days (Tr. 25). 
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See Deans v. United States, 119 U.S. App. D.C. 372, 343 F.2d 
241 (1964). With respect to Poole, as more fully set forth 
in argument II, supra, his absence was not the result of any 
delay but of lack of effort by appellant to locate him. More- 
over, since appellant’s theory was that Poole was implicated 
in the forgery of the checks, it is unlikely that Poole would 
have been willing to testify at trial in support of appellant’s 
defense.** This Court has recognized that the likelihood that 
a witness would invoke the privilege against compulsory 
self-incrimination and thus be unavailable at trial is highly 
pertinent and can be dispositive in assessing any claim of 
prejudice resulting from his absence. Hinton v. United 
States, 137 U.S. App. D.C. 388, 424 F.2d 876 (1969). 

Appellant’s claim based upon the alleged unreasonable 
interval between commission of the offense and return of 
the indictment, a period of 320 days (Tr. 15-16, 41), must 
also fail. This period is to be evaluated by the same due 
process standards, Nickens, supra, 116 U.S. App. D.C. at 
339 n.2, 323 F.2d at 810 n.2, and appellant has failed to 
establish the requisite degree of prejudice, or indeed any 
actual prejudice at all. 


B. There was no Sixth Amendment violation. 


Appellant’s contention that the period between indict- 
ment and trial—150 days to the original trial date™ (Tr. 
41)—amounted to a denial of his right to a speedy trial is 
equally meritless. In the first place, the delay is not so long 
as to give rise to a presumption of prejudice. Hedgepeth II, 
supra note 30; Hanrahan v. United States, supra. The bur- 
den thus remains on appellant to establish that he was in 
fact prejudiced, which he cannot do on this record.** Com- 


33 This Court has recently reiterated the well-established principle that a 
defendant may not call as a witness before the jury a person who he knows 
will invoke his constitutional privilege. Bowles v. United States, D.C. Cir. No. 
21,948, decided November 20, 1970 (en banc); cf. Pennewell v. United States, 
122 U.S. App. D.C. 332, 353 F.2d 870 (1965). 


34 Clearly the Government cannot be charged with any time which elapsed 
after appellant failed to appear for trial, 


33In the two Hedgepeth cases this Court enumerated some of the factors 
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pare Coleman v. United States, D.C. Cir. No. 22,129, decided 
March 8, 1971. 

Apparently little or nothing was done by either the 
prosecution or the court to expedite appellant’s trial. On 
the other hand, we note that neither appellant, who was 
free on bond, nor his counsel made any motion to expedite 
the trial either. This is a proper factor to be considered, 
Hedgepeth II, supra note 30, 125 U.S. App. D.C. at 23, 365 
F.2d at 956, since to allow a defendant who is at liberty to 
do nothing and then to have his case dismissed for delay 
would be to reward his inaction. As this Court noted in 
Bynum v. United States, supra: 


‘A defendant at liberty may well prefer the freedom in 
the community to a prompt trial if he anticipates ulti- 
mate incarceration. Defendant may also hope to benefit 
from the possible future unavailability of prosecution 
witnesses, or haziness of their recollections, particu- 
larly since the prosecution has a heavy burden of proof. 
Defendant may also feel that there is a community tend- 
ency in cases bordering on the stale, if not too outrage- 
ous, to let bygones be bygones. 133 U.S. App. D.C. at 
5 n.2, 408 F.2d at 1208 n.2. 


Moreover, for the reasons outlined in part A, supra, there 
was no prejudice to appellant’s defense. Clearly, therefore, 
appellant has no valid Sixth Amendment claim. 


IV. There was sufficient evidence to sustain the jury 
verdict. 


(Tr. 12-48) 


Appellant challenges the sufficiency of the evidence show- 
ing that he uttered the questioned checks with the requisite 
intent and knowledge. When a question of the sufficiency 
of the evidence is put to an appellate court, that court can- 


ee 
to be considered in the determination of a claim of denial of a speedy trial: 
the length of the delay; the reasons for the delay; the diligence of the prose- 
cutor, defense counsel and the court; and the reasonable possibility that the 
defendant has been prejudiced by the delay. 
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not disturb the judgment of the jury if it finds that from 
the evidence a reasonable mind might fairly conclude that 
the defendant was guilty beyond a reasonable doubt. Curley 
v. United States, 81 U.S. App. D.C. 389, 160 F.2d 229, cert. 
denied, 331 U.S. 837 (1947). In arriving at such a deter- 
mination, the reviewing court must examine the evidence in 
the light most favorable to the Government, and all reason- 
able inferences are to be resolved in its favor. See Stevens 
v. United States, 115 U.S. App. D.C. 332, 334, 319 F.2d 733, 
735 (1963); Curley, supra, 81 U.S. App. D.C. at 392, 160 
F.2d at 232. As this Court has noted: 
It is not a requirement that the evidence compel, but 
only that it is capable or sufficient to persuade the jury 
to reach a verdict of guilty by the requisite standard. 
Crawford v. United States, 126 U.S. App. D.C. 156, 158, 
375 F.2d 332, 334 (1967). 

When viewed in accordance with the applicable standard, 
the evidence is clearly capable of persuading the jury of 
appellant’s guilt. There is no doubt that appellant passed 
the checks (Tr. 16, 19-20, 23, 25). The only question is 
whether he did so knowing them to be forged and with the 
intent to defraud. This question is one peculiarly within the 
province of the jury. Karikas v. United States, 111 U.S. 
App. D.C. 312, 316, 296 F.2d 434, 438 (1961), cert. denied, 
372 U.S. 919 (1963). 

The jury could properly infer the elements of knowledge 
and intent from the testimony of Sonia Korn.** Appellant 
had been cashing checks every week for approximately six 
years at Mrs. Korn’s liquor store before he uttered the ques- 
tioned check (Tr. 15, 27, 35-36, 45). Nevertheless, according 
to Mrs. Korn, appellant never returned after he cashed this 
check (Tr. 16).°7 In addition, Mrs. Korn testified that when 


36 Appellant’s contention that Sonia Korn ‘‘changed (or embellished) her 
story concerning the source of the check’? (App. Brief, p. 29) is patently 
without foundation. As a basis for this statement, appellant relies on the fact 
that nothing in the affidavit in support of the arrest warrant reveals that 
Sonia Korn told the officer that appellant had told her the source of the check. 
This of course does not show that she ‘‘ changed her story.’’ 

37 Appellant testified to the contrary that he did go back to the liquor store 
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cashing the check appellant stated that it was from his new 
employer. From this testimony the jury could fairly deter- 
mine that appellant knew that this check (and, therefore, 
the second check) was forged and that he cashed it with the 
requisite intent to defraud. 


V. The Government’s rebuttal argument and the trial 
court’s instructions were proper. 


(Tr. 55-56, 66) 


A. The Government’s rebuttal. 


Appellant argues that certain portions of the Govern- 
‘ment’s rebuttal argument were improper and prejudicial 
to his case. However, since no objection was offered at trial, 
appellant cannot complain that he was prejudiced by the 
remarks in the absence of plain error. United States v. 
Socony-Vacuum Oil Co., 310 U.S. 150, 237-243 (1940) ; Gass 
v. United States, 135 U.S. App. D.C. 11, 19, 416 F.2d 767, 
775 (1969) ; Karikas v. United States, 111 U.S. App. D.C. 
312, 316, 296 F.2d 434, 488 (1961), cert. denied, 372 US. 
919 (1963). 

In any event, the argument here” was not improper. 
Undoubtedly the prosecutor may not assert to the jury his 
‘opinion on the ultimate issue of guilt or innocence. Harris 
v. United States, 131 U.S. App. D.C. 105, 402 F.2d 656 


eee eee ooo 
after having cashed the check in question (Tr. 35). The jury of course resolved 
this conflict in the testimony against him. 

38 Appellant also denied making this statement (Tr. 39). 
39 The language of which appellant complains was as follows: 

It was suggested to you that Mr. Thomas should not be expected to 
have noticed the difference in the handwriting on the two checks. Mr. 
Thomas told you from that witness stand the signatures on the two 
checks looked similar to him at the time and then he told you that, in 
fact, he had never seen the two checks at the same time. So, in fact, he 
had never seen the two checks at the same time to have compared them. 
It is not significant whether the signatures are similar or different. What is 
significant is that he denied, on the one hand, having the two checks at 
one and the same time and, on the other hand, he actually thought about 
whether they were similar or different and he was trying to tell you he 
didn’t have reason to believe they were forged checks. In short, the 
defense in this case should, I think, strain your sense of credulity. (Tr. 
55-56.) 
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(1968). The challenged statement, however, did not amount 
to such an assertion of opinion but was merely a comment 
as to the plausibility of the defense. In Harris, supra, this 
Court approved language very similar to that in the case at 
bar. There the Court said: 


The prosecutor attacked appellant’s version as an in- 
credible tale. This was, of course, a permissible argu- 
ment. 131 U.S. App. D.C. at 106, 402 F.2d at 657. 


and: 


Appellant’s testimony permitted the prosecutor to ask 
the jury to consider whether it was implausible, unbe- 
lievable, highly suspect, even ridiculous. Jd. at 107, 
402 F.2d at 658. 


Even assuming, however, that the prosecutor’s argument 
was error, a fair reading reveals that it could not possibly 
have had a ‘‘significant impact on the case,’’ Harris, supra, 
131 U.S, App. D.C. at 106, 402 F.2d at 657, and thus reversal 
is not warranted. 


B. The trial court’s instructions. 


Appellant contends that a portion of the trial court’s 
charge to the jury *° was prejudicial and vague, and con- 
tributed to his conviction (App. Brief, pp. 33-34).“* The 


40 The challenged instruction was as follows: 

So when you go to your jury room you should analyze the evidence 
very carefully, sift the evidence which you believe from the evidence that 
you disbelieve, and then apply to it the good, sound, common sense you 
would in the everyday affairs of your own life. If you do that you will 
reach a considered judgment. (Tr. 66.) 


42 Appellant also says in his Statement of the Case that the court instructed 
the jury that if any witness wilfully testified falsely as to a material fact, 
then the jury could disregard all of his testimony (App. Brief, p. 9). Follow- 
ing this, there is the notation that no objections to the court’s instructions are 
on the record. Treating this as an objection to the cited instruction, we 
believe the point is not well taken. Clearly, where a witness testifies falsely in 
one regard, the jury can properly disregard the whole of his testimony as 
unworthy of belief. Arbuckle v. United States, 79 U.S. App. D.C. 282, 284, 146 
F.2d 657, 659 (1944). Just as clearly, the trial court may properly apprise 
them of their right so to do. 
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characterization of this charge as a statement to the jury 
that some of the evidence in the case was not believable is 
' certainly farfetched. This charge simply told the jurors 
that they might find some of the evidence to be unbelievable 
—not that there was necessarily such evidence.“ Moreover, 
even if appellant’s interpretation of this portion of the 

charge is accepted, appellant was not prejudiced thereby. 
' The instruction did not intimate whether the unbelievable 
evidence was defense evidence or prosecution evidence. 

Finally we note that no objection was made to the charge 
as given. Appellant must therefore establish plain error 
under Rule 52(b) Fev. R. Crm. P.; see Rule 30, Fen. R. 
Cam. P. The relevant inquiry is directed toward the prob- 
able impact of the particular instructional mistake, ap- 
praised realistically, upon the jury’s fact-finding function. 
United States v. Wharton, 139 U.S. App. D.C. 293, 299, 433 
F.2d 451, 457 (1970). The instructions must also, of course, 
be viewed as a whole ‘‘to determine whether there was a 
likelihood of misleading the jury to the extent that it is more 
probable than not that an improper verdict was rendered.”’ 
United States v. Thurman, 135 U.S. App. D.C. 184, 185, 417 
F.2d 752, 753 (1969) (citations omitted). Judged by these 
standards, any mistake here was clearly so slight as to have 
no measurable impact upon the jury in its deliberations, 
certainly not enough to amount to plain error affecting 
appellant’s substantial rights. Cf. United States v. Jacobs, 
134 U.S. App. D.C. 198, 413 F.2d 1105 (1969). 


VI. The affidavit in support of the application for the 
arrest warrant clearly established probable cause 
for appellant’s arrest. 


Appellant asserts that his arrest was invalid because the 
affidavit supporting the warrant failed to establish probable 
eause for his arrest. Moreover, he also contends that the 
inclusion of his arrest record in the affidavit constituted a 


42 In any event, when two witnesses contradict each other on the same issue, 
it is quite logical to expect that the testimony of one of the two will not 
be given credence. 
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violation of the Fourteenth Amendment.** No objection to 
his arrest was offered prior to or at trial, however, and we 
do not believe that this claim can be raised for the first time 
on appeal.* As this Court has held, it need not consider 
an appellant’s criticism of the warrant on which he was 
arrested, since jurisdiction in a criminal case does not de- 
pend upon the manner in which the accused is brought be- 
fore the court, Green v. United States, 88 U.S. App. D.C. 
249, 188 F.2d 48 cert. denied, 342 U.S. 579 (1952). 

In any event, the affidavit unequivocally established that 
appellant passed a forged check at Mrs. Korn’s liquor store. 
The only question not conclusively answered by the affidavit 
is whether appellant uttered the check with the requisite 
intent and knowledge. This shortcoming, however, does 
not defeat a finding of probable cause. Obviously, the 
quantum of proof required to show probable cause for ar- 
rest is not as great as that required to show guilt at trial. 
See, e.g., Brinegar v. United States, 338 U.S. 160, 173 
(1949). Probable cause, of course, implies only probabili- 
ties, and these ‘‘are the factual and practical considerations 
of everyday life on which reasonable and prudent men, not 
legal technicians, act.”? Ibid. We submit that one of the 
probabilities that a man of reasonable caution would be 
warranted in believing from the face of this affidavit is that 
appellant passed these checks with the requisite intent and 
knowledge. 

In light of the foregoing, we feel that probable cause 
exists irrespective of whether or not one considers appel- 
lant’s arrest record. While not conceding that such use is 
improper, we note that even if it were, its inclusion did not 


43 The Fourteenth Amendment, of course, is not applicable in the District of 
Columbia. Therefore, we view this claim as being based on the due process 
clause of the Fifth Amendment. See Bolling v. Sharpe, 347 U.S. 497 (1954). 


44 We note also that this is simply a case of arrest, with no incidental search 
and seizure involved. Thus the exclusionary rule, the traditional sanction for 
an illegal arrest, has nothing here upon which to operate. 

45In considering a challenge to the sufficiency of the affidavit upon which a 
search warrant issued, the Court of Appeals for the Fourth Circuit noted that 
some weight may normally be given to the fact of prior convictions of similar 
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vitiate the entire affidavit and nullify the warrant. This 
Court has recognized that when an affidavit in support of a 
search warrant contains information which is in part un- 
lawfully obtained, the validity of the warrant and ensuing 
search depends upon whether the untainted information, 
considered by itself, establishes probable cause for the war- 
rant to issue. James v. United States, 135 U.S. App. D.C. 
314, 418 F.2d 1150 (1969). Similarly, the inclusion of ap- 
pellant’s arrest record in the affidavit is immaterial if the 
remainder of the material contained therein established 
probable cause. As indicated, we believe that it clearly does. 


VII. Appellant was not denied the effective assistance 
of counsel. 


Basing his claim on a number of grounds, appellant 
contends that he was ineffectively assisted by his trial coun- 
sel (not his counsel on appeal). Appellant, however, can 
succeed on this claim only if he can show ‘‘both that there 
has been gross incompetence of counsel and that this has in 
effect blotted out the essence of a substantial defense.’ 
Bruce v. United States, 126 U.S. App. D.C. 336, 339-340, 379 
F.2d 113, 116-117 (1967); see Scott v. United States, 138 
U.S. App. D.C. 339, 427 F.2d 609 (1970). In light of this 
test, we feel that only a few of appellant’s contentions 
merit discussion. 


A. Counsel’s failure to produce Arthur Poole. 


Appellant asserts that his trial counsel failed to attempt 
to subpoena Arthur Poole or to make more than a minimal 


crimes. United States v. Melvin, 419 F.2d 136 (4th Cir. 1969). In a similar 
situation, the Court of Appeals for the Second Circuit noted that a statement 
in an affidavit for a search warrant that the suspect had previously been 
charged with commission of a similar offense at best only implied that the 
police suspected him of that type of activity at that time. The court did 
observe, however, that two prior convictions not mentioned in the affidavit 
might have given support to inferences to be drawn from other statements in 
the affidavit. United States v. Menser, 360 F.2d 199 (2d Cir. 1966). See also 
Russell v. United States, 131 U.S. App. D.C. 44, 402 F.2d 185 (1968), in 
which this Court has held arrest records to be of some weight, especially 
in light of a record of convictions, in determining whether a convicted defendant 
is likely to be a danger to the community if released pending appeal. 
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attempt to locate this ‘‘key defense witness’? (App. Brief, 
p. 36). We recognize that this Court has said that ‘‘it is the 
responsibility of defense counsel to know the identity of 
possible witnesses who may be useful to a defendant’s case 
and to make reasonable efforts, with Government assistance 
if necessary, to locate and subpoena them.’’ United States 
v. Stevenson, supra, 138 U.S. App. D.C. at 13-14, 424 F.2d 
at 926-927. Nevertheless, we do not feel that trial counsel’s 
‘‘minimal attempt’’ (even assuming it to be such) to locate 
Arthur Poole amounts to ineffective assistance. 

It is clear that any failure in this regard did not in effect 
blot out the essence of a substantial defense. As we have 
already noted, it is highly likely that had Poole been called 
as a witness, he would have invoked his Fifth Amendment 
privilege to remain silent and thus been unavailable as a 
witness to either side. Bowles v. United States, supra note 
33; Pennewell v. United States, supra note 33. Further, 
even had a handwriting exemplar been obtained from Poole, 
no inference could reasonably have been drawn in support 
of appellant’s defense. Thus whether or not Poole could 
be shown to have forged the checks this would not detract 
from the Government’s proof as to appellant’s knowledge 
that the checks were forged when he negotiated them. In 
short, it is mere speculation that if Poole had been sub- 
poenaed his appearance would have aided appellant’s de- 
fense. 


B. Counsel’s failure to move to dismiss the indictment 
because of delay. 


Appellant argues that he was denied effective assistance 
by his counsel’s failure to take any steps to have the indict- 
ment dismissed because of delay. However, as we have 
demonstrated, there is nothing in the circumstances of this 
case upon which claims of prejudicial delay can legitimately 
be founded. Where, as here, such claims are without sub- 
stantial foundation, the failure of trial counsel to move for 
dismissal on that basis obviously does not amount to in- 
effective assistance. Cf. Harried v. United States, 128 U.S. 
App. D.C. 330, 335, 389 F.2d 281, 286 (1967). 
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C. Counsel’s failure to request a Luck-Gordon hearing 
or to request a limiting instruction. 


Appellant contends that the performance of his trial 
counsel in regard to his impeachment by prior conviction 
was so lacking as to amount to ineffective assistance. It was, 
however, not unreasonable for counsel to believe that he 
could rely on his client to inform him whether or not he 
had been convicted of the crimes alleged. Similarly, it was 
not unreasonable for counsel to assume, in light of the de- 
cisions of this court ** and the silence of his client, that any 
attempt to invoke the benefit of the Luck ruling would be 
futile as to the crime of petty larceny. 
' Moreover, under the circumstances of this case, the fail- 
ure of trial counsel to request a limiting instruction can 
reasonably be viewed as reflecting a legitimate defense 
itactic. Undoubtedly the testimony of his client was crucial, 
‘and the case was close. Further, the evidence of the prior 
conviction was slight in comparison to the total evidence. In 
iguch a situation, a decision not to emphasize the criminal 
‘past of his client through the use of a cautionary instruc- 
tion which might focus the jury’s attention on that past 
cannot be said to be unreasonable. See Washington v. 
United States, 134 U.S. App. D.C. 223, 225 n.6, 414 F.2d 
1119, 1121 n.6 (1969). 

In sum, we think it is clear that it cannot be established 

‘that, in the circumstances here, the performance of trial 

counsel constituted ineffective assistance. 


CONCLUSION 
Wuenerore, it is respectfully submitted that the judg- 
i ment of the District Court should be affirmed. 
Tuomas A. FLANNERY, 
United States Attorney. 
Joun A. Terry, 
Assistant United States Attorney. 


Roserr E. Lrnpsay, 
Attorney, Department of Justice. 


46 E.g., Gordon v. United States, supra; United States v. White, supra note 15. 
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ISSUES PRESENTED 


I. Whether the circumstances surrounding the impeachment 
of Appellant requires reversal of his conviction. 


II. If the "McClain Rule" is applicable, whether it should 
be applied retroactively. 


ARGUMENT 


I. THE CIRCUMSTANCES SURROUNDING THE IMPEACHMENT 
oo eee eae. 


~ APPELLANT REQUIRES REVERSAL. | 
| 

A. NOT EVEN A "LIMITING CAUTIONARY INSTRUCTION" 
WOULD HAVE CURED THE EGREGIOUSLY GROSS "PLAIN 


ERROR" COMMITTED IN THIS CASE CONCERNING IMPEACH- 
ee eS Err 


ING APPELLANT WITH EVIDENCE OF A CRIME HE HAD! NOT 
; ae 


COMMITTED. 


Appellant argues that even the use of a limiting 

cautionary instruction as required by McClain? would not 
aa 

have cured the gross prejudical error apparent on it's 
face in this case. The Government admits that the im- 
peachment of a defendant with evidence of a crime he has 
not committed is "normally improper." (Brief for Appellee, 
at 5.) Appellant would contend that it is never proper. 


To argue that it may be proper in some cases, including 


this one, to impeach a defendant with evidence of a crime 
| 

he has not committed implies that a "conviction at) all 
| 


cost" should be the Government's paramount concern’ rather 


than the dissemination of justice through a fair and im- 
partial trial as mandated by the Fifth and Sixth Admend- 


ments to the United States Constitution. Appellant argues 


1/ United States vs. McClain, D.C. Cir No. 22,252,| decided 
January , L971. 


that here even a cautionary instruction would not have 
protected defendant's right to a fair and impartial trial 
and that his conviction should be reversed. Substantial 
justice demands no less. See e.a. United States vs. 
Laughlin, 222 F. Suop. 264 (D.C. D.C., 1963). 

B. THE GOVERNMENT SHOULD HAVE THE BURDEN OF PROOF 

CONCERNING A. PRIOR CONVICTION WHERE SUCH CONVICTION 

IS TO BE USED FOR THE PURPOSE OF IMPEACHING DEFENDANT. 

D.C. Code §14-305 was certainly not intended to 

provide the prosecution with a means of attaining con- 
viction of a defendant by permitting an attack on his 
credibility as a witness on the basis of a prior convic- 
tion, unless an actual conviction had been obtained. 


§14-305 has been limited in the past to actual 


convictions where an appeal is not pending? after 


"either a plea or verdict of guilty, and in 
addition, judggment and sentence pronounced 
by the court.” 

In the context of this case §14-305 should be 
strictly construed and should be given an interpretation 
favorable to defendant. Or alternately, it should be 
held unconstitutional as arcoued in Appellant's Brief 
filed earlier with this court. (Appellant's Brief, at 38 
et. seq.) 

2/ Fenwick vs. United States, 102 U.S. App D.C. 212, 
252 F.2d 124 (1958) 


3/ Thomas vs. United States, 74 U.S. App D.c. 167, 
T2I F.2d 905 (1941) 


Apparently, in this case, the prosecution's theory 
is that if the prosecution can impeach defendant by a show- 
ing of a prior nonexistant conviction the defense should 
pay the penalty for ignorance of the Government cea 
Appellant argues that this particular prosecution's error 
compounded by defense ignorance denied Appellant his right 
to a fair trial. Moreover, to say Appellant had an op- 
portunity to deny the conviction and that his counsel had 
an opportunity to refute his own client's statement puts 
the burden of proving conviction (or the lack thereof) on 
the wrong party. Appellant argues that if the Government 
intended to impeach a witness - the defendant - by the 
use of a prior conviction, the Government had a positive 
duty to document at trial the existance of a prior’ petty 
larceny conviction as it negated here on appeal. (Brief 
for Appellee, at 5.) To do otherwise would be to close 


one's eyes to the original negligence and oversight by 


the prosecution at the expense of the defendant - by 


neatly, adeptly, shifting to defense counsel the duty to 


negate his client's ignorant admissions concerning a non- 


C. ASSUMING, ARGUENDO, THE "MCCLAIN RULE" IS APPLI- 
a nd Ni a 


existent conviction. 


CABLE, THE FAILURE TO GIVE SUCH LIMITATING INSTRUCTION 
—_— Rn. OeaaouuoooaeaoaeaoSeEEOSOoEEeeeeeeeesesé 


REQUIRES REVERSAL. 


Assuming arguendo that the "McClain Pule,"4 is 


applicable in this case, i.e. that a limiting instruction 
should have been given, Appellant argues that the preju- 
dical effect of showing defendant's prior conviction for 
petty theft in a'trial for uttering forged checks is no 
less prejudical than showing evidence of defendant's 
prior assault on the victim in a murder prosecution. cf. 
United States vs. McClain, supra. Therefore, failure to 
give such an instruction requires reversal under Rule 
52(b), Federal Rules of Criminal Procedure. McClain, 


supra. 


The distinction urged by the Government on appeal 


(Brief for Appellee, at 10) between McClain, supra. and 


this case ("direct-indirect" relationship between the prior 
conviction and the charged offense), as a basis for per- 
miting defendant's tainted conviction to stand, is unten- 
able where the only real issue for the jury was defendant's 
credibility as a witness. 
D. FAILURE OF TRIAL DEFENSE COUNSEL TO REQUEST A 
LIMITING INSTRUCTION DID NOT CONSTITUTE A WAIVER. 

If one assumes, arguendo, that a limiting instruc- 
tion should have been given, here defense counsel's failure 
to request such an instruction should not be considered a 
4/ "...whenever evidence is brought in which is admissible 

only for a noted purpose, it is plain error in the ab- 


sence of manifest waiver, to omit an immediate caution- 
ing instruction.” 


"defense tactic" constituting a "knowing waiver” where on 
| 
appeal Appellant can legitimately argue that he received 


ba | 
ineffective assistance of counsel at trial. (See Brief 
| 


for Appellant, at 35-38.) 
i 

As this court stated forcefully in United States 

vs. McClain, supra., concerning waivers 


",..-it must appear from the record that the 
waiver was made on tactical grounds, rather 
than counsel's misapprenhension as to the 

law. (Slip opinion at 9)..."We would hold 
that whenever evidence is brought in whic 

is admissible only for a noted purpose, it 

is plain error in the absence of manifest 
waiver, to omit an immediate cautioning 
instruction. The danger of prejudical ef- 
fect from such evidence is so great that 

only an immediate instruction can be considered 
sufficient to protect defendant." (Slip opin- 
ion at 10): 


The lack of a waiver in the record in this case 

: | 

II. IF THIS COURT FINDS THAT UNDER THE CIRCUMSTANCES 
| 


speaks for itself of course. 


OF THIS CASE A LIMITING CAUTIONARY INSTRUCTION SHOULD HAVE 
—eeee——eeeee—eaeaeaeRk=aemrememnaeasaS=ESaq=q»zEoaooooaoOoEEooy eee 


BEEN GIVEN, THEN THE McCLAIN RULE SHOULD APPLY RETROACTI- 


VELY. 


| 
| 
| 
There are no forceful reasons that can be reason- 


ably advanced by the Government that McClain, supra. should 
not be applied retroactively in this case. cf. e.g., Desist 
vs. United States, 394, U.S. 244, 89 S. Ct. 1030, L. Ed. 


(1969). 


Denying Appellant the "effectiveness" of appeal 


counsel by precluding the retroactivity of the "McClain 


Rule” would be a substantial injustice, for Appellant 
had raised the issue of improper impeachment proceedings 
in his Brief filed earlier with this court. (As noted 
by the Government, McClain, supra. was decided by this 
Court after Appellant's Brief had been filed in this 


case.)> 


5/ Brief for Appellee, footnote 16. 


